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ABSTRACT

Tax avoidance has been a concern to revenue authorities since the time that the concept of tax was first
introduced. Revenue authorities worldwide constantly strive to ensure taxpayer compliance, while
combating impermissible tax avoidance. South Africa uses a general anti-avoidance rule (GAAR) as part
of its arsenal to combat the increasingly innovative ways in which taxpayers seek to minimise their tax.
However, the GAAR has been the source of much criticism and its effectiveness in combatting
impermissible tax avoidance is untested in the courts. Therefore, the use of hindsight to criticise the GAAR

is not possible.

This study applied a qualitative approach to compare the South African, Australian and Canadian GAARs
in order to propose changes which are intended to improve the efficacy of the South African GAAR. This
research was performed by first comparing the three GAARSs using a doctrinal research methodology and
then applying the South African GAAR to the facts of selected cases from Australia and Canada in the
form of reform-oriented research. In order to apply the South African GAAR to the facts of the cases a
framework was developed in phase 1 of the research in order to ensure consistency in the application. This
allowed for a more reliable analysis to be made regarding the areas where the South African GAAR could
be improved. The convergence of results from the two research methodologies validated many of the

suggestions made for the improvement of the South African GAAR

This thesis examined the GAARs in South Africa, Australia and Canada with a view to identifying if there
are any lessons to be learned for their application and interpretation, in order to suggest improvements
which can be made to the South African GAAR. Further, relevant Australian and Canadian case law was
found to be instructive as to the approach that could be adopted for purposes of applying the South African
GAAR.

The findings of the research revealed that while the South African, Australian and Canadian GAARs differ
in their structure, each is directed to achieve the same end. The results of the study identified two types of
improvements to the South African GAAR. Firstly, the South African GAAR should be consolidated into
a three-part enquiry instead of the current four-part enquiry. In doing so the tainted elements (previously
the abnormality requirement) could be used to inform an objective test of purpose. Secondly, guidance on

areas of uncertainty regarding the application of the South African GAAR needs to be provided in order



to prevent possible inconsistent judicial interpretations that may limit the efficacy of the GAAR whilst

still protecting the right for taxpayers to legitimately minimise their tax burdens.

One additional cause for concern highlighted in this research is the use of provisions from other
jurisdictions without guidance on the application in the South African context. The use of similar
provisions to that of its much-criticised predecessor has also introduced areas of uncertainty regarding the
application of the South African GAAR. These areas of weakness and uncertainty arguably prevent the
South African GAAR from being an effective deterrent to tax avoidance and many could be addressed by

the legislature.

Key words: taxation, general anti-avoidance legislation, general anti-avoidance rules, tax avoidance

schemes, tax evasion
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CHAPTER 1: INTRODUCTION

1.1 BACKGROUND TO AND RATIONALE FOR THE STUDY

Since the time that the concept of taxation was introduced, people have constantly been seeking ways in
which to minimise their tax burdens (Olivier, 1996). The use of impermissible tax avoidance schemes has
been described as a threat to the integrity of tax systems and government revenues worldwide (Barker,
2009; OECD, 2010). The harmful effects of impermissible tax avoidance include loss of revenue,
inequitable allocation of tax liabilities, increased complexity of taxation legislation, impunity of taxation
legislation, distortion of competition, reduction of taxpayer compliance and impairment of governments’
ability to implement economic policy through tax legislation (SARS, 2005; McMechan, 2013). As aresult
of these threats, revenue authorities worldwide are engaged in a constant struggle to ensure taxpayer
compliance in an attempt to combat tax avoidance. While some countries use non-legislative measures to
curb impermissible tax avoidance, such as judicial anti-avoidance doctrines (India and Russia, for
example), others use General Anti-Avoidance Rules (GAAR). South Africa is no exception and the South
African tax legislation includes a GAAR as well as various specific anti-avoidance provisions. The
flexibility with which transactions can be structured and the imaginative methods taxpayers can use to
minimise their tax burdens makes it difficult to combat tax avoidance through specific anti-avoidance
legislation in isolation and even the most well-drafted specific anti-avoidance legislation can never cover
all the conceivable transactions that a taxpayer may enter into to avoid tax (Eustice, 2002; SARS, 2005;

National Treasury, 2006).

The need for often complex anti-avoidance legislation is compounded by subjectivity in interpreting the,
often, subtle difference between the concepts “tax evasion” and “tax avoidance”. Tax avoidance can be
defined as an attempt to minimise a tax liability using legal means, while tax evasion may be described as
a means of reducing a tax liability using ways that are contrary to the law (Asprey, 1975; Haupt, 2013).
The South African Revenue Service (referred to as “SARS”) has defined impermissible tax avoidance as
“artificial or contrived arrangements, with little or no actual economic impact upon the taxpayer, that are
usually designed to manipulate or exploit perceived ‘loopholes’ in the tax laws in order to achieve results
that conflict with or defeat the intention of Parliament” (SARS, 2005:4). Notwithstanding this, there is a

fine line between legal transactions designed to avoid or reduce taxes and tax evasion and can be described
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as the difference between legitimate tax planning and impermissible tax avoidance. This is illustrated in
the case IRC v Duke of Westminster ((1936) 19 TC 490), where Lord Tomlin stated that any taxpayer is
entitled to arrange his affairs so that the tax attaching under the appropriate Act is less than it otherwise
would be. The principle was confirmed in South African courts by Centrives CJ in his minority judgment
in Commissioner for Inland Revenue v Estate Kohler ((1953) 18 SATC 354), as well as in the judgment
in Hicklin v Secretary for Inland Revenue ((1980) 1 All SA 301 (A)).

In Commissioner of Taxes v Ferera ((1976) 2 All SA 552 (RA), by contrast, MacDonald JP (at 554)
referred to the statements made by Lord Tomlin when stating that there “are dicta in judgments in English
income tax cases which are open to the construction that the avoidance of income tax should properly be
regarded as a respectable contest between the fiscus and the taxpayer concerned, should not ‘strictly
speaking’ attract ‘moral censure’ and, by necessary implication, should not be regarded as an evil”. In
this case the judge (at 554) expressed the opinion that the avoidance of tax is an evil because it also placed

an additional burden on those taxpayers who made no attempt to escape tax.

South Africa has followed international trends by including a GAAR in its taxation legislation, as opposed
to the use of specific anti-avoidance provisions in isolation. Unlike specific anti-tax avoidance legislation,
a GAAR operates on the basis of conceptual principles used to address tax avoidance, as opposed to
addressing specifically defined transactions that may provide taxpayers with the “loopholes” for
impermissible tax avoidance (SARS, 2005:38). A GAAR, unlike specific anti-avoidance legislation, is
not a charging provision, but is used to prevent the impermissible avoidance schemes used by taxpayers

for the avoidance of tax and therefore aids in protecting the tax base in South Africa (Ralph, 1998:1).

In the South African context, a GAAR has been present in Income Tax Acts since 1941 and has been
amended several times, to enable the powers of the legislator to combat tax avoidance to remain intact in
an ever-changing economic environment. The most recent and significant of these amendments are the
amendments of 1996 and 2006. The GAAR, after the promulgation of the 1996 amendments, is discussed
briefly below.

The previous GAAR as set out in section 103(1) of the Income Tax Act, 58 of 1962 (referred to as the

“Income Tax Act”), included four key requirements as summarised below:



o there must be a transaction, operation or scheme;

¢ that results in the avoidance, reduction or postponement of tax;

e that was entered into or carried out in a manner not normally employed for business purposes,
other than obtaining a tax benefit (commonly referred to as the “abnormality” requirement); and

e the transaction must have been entered into solely or mainly for the purpose of obtaining a tax

benefit (commonly referred to as the “purpose” requirement).

The need for the amendment of this earlier version of the GAAR was recognised by the Minister of
Finance: “What we can’t accommodate is a rule which is intended to limit avoidance that is so abused and
tatty with wear” (National Treasury, 2005:3). Shortly after this statement, SARS released a document
entitled “Discussion Paper on Tax Avoidance and Section 103 of the Income Tax Act, 1962 (referred to
as the “Discussion Document”) in which it identified that “the [GAAR] has proven to be an inconsistent
and at times, ineffective deterrent to the increasingly complex and sophisticated tax ‘products’ that are
being marketed by banks, ‘boutique’ structured finance firms, multinational accounting firms and law
firms” (SARS, 2005:1). In highlighting the weaknesses of the previous GAAR, SARS made reference to
case law, books, dissertations, international commentary, journal articles and Commissions of Inquiry,
etc., in which an analysis of the anti-avoidance legislation revealed that the earlier version of the GAAR

suffered from the following inherent weaknesses:

e Not an effective deterrent to tax avoidance — the GAAR frequently failed to stand up to the rigours
of court and the significant amount of time and resources committed to detecting and combating these
schemes was costly. Lengthy battles over the true nature of transactions had a negative impact on the
relationship between SARS and taxpayers (Olivier, 1996:378; SARS, 2005:42). The abnormality and
purpose requirements were identified as the most crucial areas of weakness and in addition to the
individual problems noted in each of these cases, the effectiveness of the GAAR was further reduced
by the fact that the transaction would need to satisfy both criteria before the GAAR would apply.
Therefore, by the taxpayer disproving only one of the requirements, the GAAR would fail to stand up
to the rigours of the courts (SARS, 2005:43).

e The “abnormality” requirement — the Margo Commission (1988) criticised the abnormality
requirement due to the fact that if a particular transaction was widely used, it became normal through

the extensive use of such transactions (Williams, 1997; SARS, 2005; Werksmans, 2006). More
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recently, these criticisms have again been noted (despite amendments since 1986) because the
commercial acceptability of a transaction would result in the abnormality test not being satisfied,
regardless of the fact that the transaction may have been entered into solely for the avoidance of tax
(Olivier, 1997:742). This in essence rendered the GAAR an ineffective deterrent of tax avoidance
(Williams, 1997; SARS, 2005).

The “purpose” requirement - the purpose requirement was similarly criticised since obtaining a tax
benefit would need to be the sole or main purpose of the transaction (Brincker, 2001:163). The relative
ease with which taxpayers were able to justify the commercial purpose of transactions left SARS in
the difficult position of having to prove that the dominant purpose of the transaction would be to obtain
a tax benefit (SARS, 2005:43).

Procedural and administrative issues - additional concerns raised relate to the uncertainties with
regard to the scope of the GAAR. Firstly, there was uncertainty about the extent to which the GAAR
could be applied to individual steps in a larger transaction. Secondly, there was uncertainty as to
whether the Commissioner had authority to apply the GAAR in the alternative where another provision

in the Income Tax Act applied (SARS, 2005:44).

In light of the weaknesses referred to above, the 2006 amendments to the GAAR were introduced with

the intention of ensuring that the new GAAR would be “broad enough to reach as many forms of

impermissible tax avoidance as possible and strong enough to be an effective deterrent against them”

(Stretch and Silke, 2006). The 2006 amendments have resulted in the GAAR provisions in the South

African Income Tax Act today. In identifying the necessary amendments to the previous GAAR,

legislation from six different countries: Australia, Canada, New Zealand, Spain, the United Kingdom and

the United States of America, was examined in order to incorporate relevant principles from their

respective legislation into the South African equivalent (SARS, 2005:27).

The main requirements of the current GAAR, after the Revenue Laws Amendment Act 20 of 2006 was

promulgated, are summarised briefly below (sections 80A to 80L of the Income Tax Act).

A transaction, operation or scheme must be present.
The transaction, operation or scheme must result in a “tax benefit”.

The sole or main purpose of the transaction, operation or scheme must be to obtain the tax benefit.



e The arrangement must be abnormal, lacking in commercial substance, carried out in a manner not
normally employed for bona fide business purposes, create rights and obligations not normally arising

between parties dealing at arm’s length or be abusive of the provisions of the Act.

It is evident that, although additional indicators have been included, both the abnormality and the purpose
requirements are still present in the current anti-avoidance regime. Despite the amendments, no cases have
yet been brought before the courts in order to test whether the weaknesses identified in the previous GAAR

have been adequately addressed by the amendments.

In a recent study entitled “An analysis of the 2006 amendments to the General Anti-Avoidance Rules: A
case law approach”, the effectiveness of these amendments was tested using cases heard under the earlier
GAAR (Calvert, 2011). In this study, the current GAAR was applied to the facts of cases which were
previously brought before the courts under the previous GAAR, where the GAAR failed to stand up to the
rigour of the interpretation of the courts. The study indicated that “on a balance of probabilities, none of
the cases would be held in favour of the Commissioner if they were brought to the courts today on the
same grounds that they were attacked at the time” (Calvert, 2011:136). “These findings thus indicate that
the use of such similar (often identical) wording of the purpose test as in the previous GAAR, as well as
the use of the purpose test in conjunction with the abnormality test, still result in a GAAR that may be an
ineffective deterrent to tax avoidance. In addition to this, the amendments to the previous abnormality
requirement may not have added to the strength of the GAAR and may in fact have introduced additional
areas of concern” (Calvert, 2011:147).

Despite the ongoing debate relating to anti-avoidance legislation, the research conducted in South Africa
prior to 2017 centred on critical theoretical analyses of the GAAR after it failed to stand up to the
interpretation of the courts. These studies focused on analysing and interpreting the legislation and related
literature, in order to identify weaknesses and/or areas for improvement. Prior to the study conducted in
2011 (Calvert, 2011) these studies did not consider the impact of changes to the legislation on previous

court decisions or apply the principle of hindsight to evaluate the effectiveness of the legislation .

The present research could not be conducted in the current South African context as no cases have yet
been brought before the courts to test the GAAR. Similarly, when recommending amendments to the

GAAR in line with international legislation, there is a dearth of research on applying these amendments
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to the facts of cases previously heard by the courts, in order to determine the effectiveness of the proposed

amendments on a practical basis before their promulgation and implementation.

Only one study (Calvert, 2011) has placed emphasis on applying proposed amendments to the GAAR
using actual cases heard by the courts before amendments were legislated. This study concluded that the
2006 amendments to the GAAR were not effective in resolving the weaknesses of its predecessor and that
further research was required in order to determine how international legislation can be incorporated
effectively into the GAAR with a view to addressing the existing weaknesses of the current GAAR. As a
result, the present research originated from the observation that further amendments to the GAAR require
research in an international context with the use of international case law. By applying the current South
African anti-avoidance legislation to the facts of international case law and comparing these results with
the actual outcomes of the cases, this study fills a gap in the anti-avoidance research and aims to determine
what amendments can be made to the current GAAR to address its weaknesses. This research thus aims
at determining if there are any lessons that can be learnt in South Africa from its Australian and Canadian

counterparts to improve the efficacy of the South African GAAR.

1.2 GOAL/PURPOSE OF THE RESEARCH

The goal of the research is to analyse and compare the GAAR in South Africa, Canada and Australia from
a case law perspective in order to identify how the existing deficiencies in the South African GAAR could
be overcome. This investigation will determine the amendments to the South African GAAR that would
result in more robust anti-avoidance legislation. This research culminates with recommendations for the

formulation and drafting of a new, more robust GAAR.

1.3 RESEARCH OBJECTIVES

Two levels of improvements to the current GAAR are identified in this study:
e provisions in the GAAR that should be removed due to weaknesses will be identified; and

e provisions that should be added to the GAAR, using principles from Australia and Canada, will be
identified.



In order to achieve the goals of the study, the research necessitates a three-phased approach described in

more detail in Chapter 3. The research objectives pursued in addressing the goal of the research are

formulated as follows:

. toidentify the primary weaknesses of the GAAR in South Africa (Phase 1: Chapter 4),

to analyse the Australian and Canadian GAAR for the purpose of describing and comparing its
elements with the South African GAAR (Phase 1: Chapters 5, 6 and 7);

. to apply the GAAR in South Africa to the facts of the cases selected from Australia and Canada

and therefore determine which provisions require amendment when comparing the results to the

judgments in these jurisdictions (Phase 2: Chapters 8 and 9); and

to recommend amendments to improve the effectiveness of the South African GAAR (Phase 3:

Chapters 7, 10 and 11).

The scope of the research as described in the goal/purpose of the research and research objectives are

limited to specific jurisdictions. The justification for the use and comparability of these jurisdictions is

discussed below.

1.4

SELECTION OF JURISDICTIONS FOR COMPARISON

In order to maintain a manageable scope for this research, the study is confined to the jurisdictions of

South Africa, Canada and Australia. The basis of selection is as follows:

South Africa is selected as the primary jurisdiction for study as the writer, as a resident in this
jurisdiction, has in-depth knowledge of South African tax legislation and has conducted research
in relation to GAAR in South Africa. In addition, there have been a number of recent significant
developments in the South African GAAR, the most recent of which occurred in 2006 when this
rule was amended with reference to developments in other jurisdictions, including Australia and
Canada. These amendments have not yet been tested in court and there is a gap in the research in

this area.



e Canada and Australia are selected for comparison to South Africa as their legal systems and
legislation also have their origins in English law. Furthermore, both these jurisdictions were
referred to in the Discussion Document released by the South African Revenue Service (SARS) in

2005, which led to the 2006 amendments.

This study fills a gap in the anti-avoidance research in South Africa and aims to determine what
amendments can be made to the current GAAR to address any weaknesses, with reference to the
developments in the other jurisdictions. Therefore the research aims to determine if there are any lessons
that can be learnt in South Africa from its Australian and Canadian counterparts to improve the efficacy

of the South African GAAR.

Tax avoidance, however, is a complex area of law and the transactions addressed in its jurisprudence are
often intricate and multifaceted. A certain degree of detail is therefore necessary in considering the manner
in which tax avoidance transactions are approached by the courts. Every effort is made to identify
recurring themes in each jurisdiction for comparison with the South African GAAR. Further scope and

limitations as well as the research methodology used to achieve this goal, are described below.

1.5 SCOPE AND LIMITATIONS

This study builds on earlier research carried out by the researcher (Calvert, 2011), which established the
need for further research. In the course of the present thesis, reference is occasionally made to this earlier

research.

This study is limited to income tax avoidance and to the jurisdictions of Australia, Canada and South
Africa. It does not aim to include all possible cases that may have come before the courts in South Africa,
Australia and Canada, but provides some insight into the practical workings of the GAAR in South Africa
as applied to the selected cases. Any findings from these cases must therefore be interpreted in their
context in order to determine if these results will find application for future cases where different facts
and circumstances exist. This study does not deal with the psychology of taxation and refers only briefly

to tax morality. The research is restricted to the legal principles applying to tax avoidance.



1.5.1 REFERENCES TO GENDER

References to a male gender in the text should be read as including a female gender, where applicable.

1.6 RESEARCH METHODOLOGY

An interpretative research approach is adopted for the study as it seeks to understand, describe and explain
(Babbie and Mouton, 2009). The research methodology applied can be described as doctrinal and is
concerned with the formulation of legal doctrines through the analysis of legal rules (Knight and Ruddock,
2008). This methodology is selected to critically analyse documentary data in order to reach conclusions
and propose changes to the existing legislation, if and where appropriate. The doctrinal research

methodology is considered to be appropriate given the intended goals of the research.

This methodology provides a systematic exposition of the rules governing a particular legal category (in
the present case the legal rules relating to the GAAR), analyses the relationships between the rules and
explains areas of difficulty and ambiguity in the rules (Pearce, Campbell and Harding, 1987; McKerchar,
2008). This qualitative research methodology is adopted as it is based almost purely on documentary data

that does not involve statistical analysis (McKerchar, 2008; Razak, 2009).
The documentary data used for the research consists of’

e South African, Australian and Canadian tax legislation;

e South African, Australian and Canadian case law relevant to the tax legislation;

e media statements, Interpretation Notes, regulations, notices, binding rulings and any relevant material
in the public domain concerning the general anti-avoidance rule (GAAR) in South Africa, Australia
and Canada;

e National Treasury budget speeches, discussion papers and explanatory memoranda or their equivalent
in South Africa, Australia and Canada; and

e journal articles, textbooks, theses and other research by acknowledged authors and tax experts.

The data is analysed and interpreted in pursuance of the research objectives and is presented in the form
of an extended argument, supported by documentary evidence. The validity and reliability of the research

and the conclusions are ensured by:



o adhering to the rules of the statutory interpretation, as established in terms of statute and common law;

e placing greater evidential weight on legislation, case law which creates precedent or which is of
persuasive value (primary data) and the writings of acknowledged experts in the field,

e discussing opposing viewpoints and concluding, based on a preponderance of credible evidence; and

e the rigour of the arguments.

As the documentary data used for this research is publicly available, there are no ethical considerations

relating to its use.

In light of the research design selected, it might be difficult to generalise the outcomes of the study.
However, there is an argument that “the case investigated is a microcosm of some larger system or of a
whole society: that what is found there is some larger symptomatic of what is going on more generally”
(Gomm, Hammersley and Foster, 2000:99; Yin, 2009). Similarly, the interpretation of legislation in
Australia, Canada and South Africa may inherently have included subjectivity due to differences in the
interpretation of legislation and its meaning by the courts and thereby introduced an inherent limitation.
However, it is important to note that subjectivity is inherent to this field of study as decisions regarding
the application of the legislation are derived from the views of the judiciary. In view of the limitations
identified above, the validity and reliability of research are important to any research project, and the
measures implemented to ensure the validity, reliability and objectivity of this study are explained in the

research methodology chapter (Denscombe, 2007).

1.7 STRUCTURE OF THE STUDY

To adequately achieve the research objectives the research is structured as follows:
Chapter 1 - introduction

Chapter 2 — important concepts are defined and analysed, such as tax, tax avoidance, tax evasion and the
right to avoid tax. This chapter also provides an analysis of anti-avoidance measures employed in South
Africa, including specific anti-avoidance rules, the common law principle of substance over form and a

brief discussion of the South African GAAR.
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Chapter 3 — a description is given of the research methodology and the basis for the selection of case law

in both Australia and Canada, which was used when applying the South African GAAR to their facts.

Chapters 4, 5 and 6 — phase 1 of the study includes a literature study of the South African, Australian
and Canadian GAARs. While it is customary to present a literature review in a separate chapter or
chapters, in the present thesis the literature reviews relating to the various jurisdictions are presented
separately in Chapters 4, 5 and 6. The comparative analysis of these jurisdictions is included in Chapter 7

and integrated into Chapter 10.

Chapter 7 — the comparative analysis of the three jurisdictions is presented and the relative differences
between the three GAARS are identified in order to determine the relative strengths and weaknesses of

each, on a theoretical basis.

Chapter 8 and 9 — in phase 2 of the study, the South African GAAR is applied to selected cases from
both Australia and Canada. The results of this practical analysis are also presented in Chapter 10 for

comparison with the research conducted in phase 1 of the study.

Chapter 10 — in phase 3 of the study, the cases are analysed by theme and aspects to be amended in the
South African GAAR are identified to enhance its efficiency. The results of the research performed in

phase 1 of the study are also included in this analysis.

Chapter 11 — the conclusion of the research findings is presented and areas for future research are

identified.

The structure of the study is represented in Figure 1 below:
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Figure 1Structure of the Study

e|ntroduction

<Defines and analyses important concepts and provides an analysis of anti-avoidance
measures in South Africa

<Describes the research methodology and the basis for the selection of case law
<Literature study of the South African GAAR

<Literature study of the Australian GAAR

<Literature study of the Canadian GAAR

«Comparative analysis of the three jurisdictions

«Applies the South African GAAR to the selected cases from Australia

«Applies the South African GAAR to the selected cases from Canada

<Analysis of the cases by theme and concludes on areas for amendment

«Concludes on the research findings

Source: Own design

12



CHAPTER 2: TAX AVOIDANCE AND TAXPAYER RIGHTS
2.1 INTRODUCTION

“Oh what a tangled web we weave, when first we practice to deceive” is a quote from Walter Scott that is
often used by tax advisors when warning their clients of the dangers of tax planning, evasion and
avoidance (Feinstein, 1998:1). Chapter 1 provided an introduction and background to the GAAR in South
Africa, the goal/purpose of the research and research objectives as well as a brief methodological overview
of the study. The goal of this research is to analyse and compare the GAAR in South Africa to other
jurisdictions in order to identify deficiencies and propose amendments which would result in more robust

anti-avoidance legislation.

The overarching aim of this chapter is to initiate the investigation into the efficiency of the GAAR in
South Africa by analysing whether the factors that are commonly used to identify impermissible tax
avoidance sufficiently distinguish between permissible and impermissible tax avoidance. This will
provide an understanding of the role and contribution of GAAR to the South African taxation legislation
so that the context of the study is understood before an in-depth analysis is undertaken in the remainder

of the study.

In order to achieve these objectives this chapter provides an opportunity to identify the components of tax

avoidance that must be understood in order to gain a perspective on the complexities of tax avoidance and

2% LC
2

taxpayer rights. The underlying concepts and principles included for discussion are “tax”, “tax avoidance”,

29 LC
2

“tax evasion”, “permissible” and “impermissible” tax avoidance. This analysis contributes to establishing
how the GAAR deals with the uncertainty regarding the distinction between both permissible and

impermissible tax avoidance.

In addition, this chapter also provides an opportunity to understand the importance of and role played by
GAAR in the South African context. In order to understand the complexities of tax avoidance, this chapter
also includes a discussion of the right of taxpayers to avoid tax, the morality of tax avoidance and the

common law remedies that can be used by SARS to combat tax avoidance.
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2.2 UNDERLYING CONCEPTS OF TAX AVOIDANCE

To obtain a basic understanding of tax avoidance, the underlying concepts that may impact on this

2
2

understanding must first be explained. The underlying concepts discussed below are “tax”, “tax

avoidance” and “tax evasion”.

2.2.1 TAX

In understanding the concept of tax avoidance for purposes of this thesis, it is first necessary to understand
the definition of tax. In the Oxford Dictionary and Thesaurus tax is defined as a “compulsory contribution
to state revenue, levied by the government on workers’ income and business profits, or added to the cost
of some goods, services, and transactions” (Waite and Hawker, 2009). In the context of accounting
dictionaries, tax is defined as a “charge imposed by a government body on personal and corporate income,
estates, gifts or other sources to obtain revenue for the public good” (Wanjialin, 2004:385). Tax is defined
in dictionaries in the law discipline as “a compulsory contribution to the state’s funds” that “is levied
either directly on a taxpayer ... or indirectly through tax on purchases of goods and services” (Martin and
Law, 2009:541). The writings of accountants, economists and many judicial decisions contain variants of
these definitions. Though these definitions may vary slightly, they identify common characteristics of tax,

which can be listed as follows:
e Taxis a compulsory levy on individuals and businesses or companies.
e Tax is one of the means by that a government raises revenue.
e Tax is used to fund public expenditure.

In the South African context, the collection of tax is provided for in section 213 of the Constitution of the
Republic of South Africa, 1996, and is the foundation for the right of the government to levy tax in South
Africa. The Constitution therefore indicates that tax is compulsory. The problem arises from the fact that
humanity has constantly been seeking ways to minimise their tax burdens since the time that the concept

of taxation was introduced (Olivier, 1996:378).
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2.2.2 TAX AVOIDANCE AND TAX EVASION

The attempts of taxpayers to minimise their tax burdens creates an additional challenge when the way in
which taxpayers set out to achieve this is examined, as not all the methods used to minimise their tax
burdens fall foul of the legislative requirements. The challenge facing the revenue authority is managing

the distinction between the concepts “tax avoidance” and “tax evasion”.

The distinction between the two concepts has been aptly described by the former Chancellor of the
Exchequer in the United Kingdom, Denis Healy, who stated that “the difference between tax avoidance
and tax evasion is the thickness of a prison wall” (Elliffe, 2011:3). An additional distinction was described
by Lord Templeman in the case of Commissioner for Inland Revenue v Challenge Corporation (1987)
AC 155 (at 561) where he noted that “[e]vasion occurs when the Commissioner is not informed of all the
facts relevant to an assessment of tax. Innocent evasion may lead to a reassessment. Fraudulent evasion
may lead to a criminal prosecution as well as reassessment.” This presumably indicates that tax evasion
is a criminal offence because it involves fraud, whereas tax avoidance is not. Tax avoidance is described
by De Koker and Williams (2015:par.19.1) as “stratagems which are prima facie lawful, that is to say,
which are lawful unless proscribed by the Act”. Lymer and Oats (2009-2010:40) describe tax avoidance
as the arranging of one’s affairs in a manner that will reduce the tax payable. This is contrasted with tax
evasion, which “connotes inherently unlawful methods, such as incorrect statements in income tax returns

... and sham or disguised transactions” (De Koker and Williams, 2015:par.19.1).

In examining the difference between tax evasion and tax avoidance, the comments made by MacDonald
JP in his judgment in the case of the Commissioner of Taxes v Ferera ((1976) 2 All SA 552 (RA)) are
relevant. The judge in this case recognised (at 554) that there “are dicta in judgments in English income
tax cases that are open to the construction that the avoidance of income tax should properly be regarded
as a respectable contest between the fiscus and the taxpayer concerned, should not ‘strictly speaking’
attract ‘moral censure’ and, by necessary implication, should not be regarded as an evil.” The judge also
commented (at 554) on the predictable effect these dicfa had on taxpayers, as they encouraged taxpayers
“by the exercise of ‘astuteness’ and ‘ingenuity’, to ‘walk outside the lines’ and recognition of the evils
inherent in tax avoidance was only expressed in the English Courts at a later date. No doubt, with the

passage of time, it was realised that the earlier dicta were a superficial assessment of the effect of the
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practice of tax avoidance.” Notwithstanding this, his views were expressed strongly in his judgment (at

555) in the following statement:

I endorse the opinion expressed that the avoidance of tax is an evil. Not only does it mean that
a taxpayer escapes the obligation of making his proper contribution to the fiscus, but the effect
must necessarily be to cast an additional burden on taxpayers who, imbued with a greater sense
of civic responsibility, make no attempt to escape or, lacking the financial means to obtain the
advice and set up the necessary tax-avoidance machinery, fail to do so. Moreover, the nefarious
practice of tax avoidance arms opponents of our capitalistic society with potent arguments that
it is only the rich, the astute and the ingenious who prosper in it and that ‘good citizens” will
always fare badly. While undoubtedly the short term effects of the practice are serious, the

long term effects could be even more so.

In light of these comments it is evident that, although tax avoidance may not fall foul of legislation,

opinions vary regarding the morality of avoiding tax even though it may not amount to tax evasion.

In addition to the distinctions made between the concepts “tax avoidance” and “tax evasion”, a further
distinction can be made in the concept “tax evasion”, namely intentional and unintentional tax evasion.
Olivier and Honiball (2008:381) describe intentional tax evasion as the wilful and conscious action of
violating tax legislation, and unintentional tax evasion as the situation where a taxpayer negligently or
recklessly violates tax legislation. Olivier and Honiball (2008:381) observe that the distinction between
these two concepts lies in the manner in which the tax is evaded, whether or not the act is deliberate.
Although unintentional tax evasion, unlike its intentional counterpart, is not deliberate, both are illegal in

the sense that they both constitute a breach of legislation.

23 TAX AVOIDANCE

The concept of tax avoidance is not as easily defined as tax evasion and there is a general lack of consensus
in this regard. This is obvious from the differences in the definition of tax avoidance by different

committees in different countries, some of which are as follows:

e In Australia the Asprey Committee defines tax avoidance as a legal act that results in splitting

income between persons, thereby reducing a taxpayer’s taxable income (Asprey, 1975:par 11.1).
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e In the United Kingdom the Radcliff Committee defines tax avoidance as an act in which taxpayers
arrange their affairs in order to pay less tax than they would have paid without such an arrangement

(Royal Commission on the Taxation of Profits and Income., 1955:1024).

e In Canada the Carter Commission defines tax avoidance as “every attempt by legal means to
reduce tax liability that would otherwise be incurred by taking advantage of some provision or

lack of provision in the law” (Carter, 1966:538).

e In South Africa the Discussion Document defines tax avoidance as the use of “artificial or
contrived arrangements, with little or no actual economic impact upon the taxpayer, that are usually
designed to manipulate or exploit perceived ‘loopholes’ in the tax laws in order to achieve results

that conflict with or defeat the intention of Parliament” (SARS, 2005:4).

The definition provided by the Radcliff Committee in the United Kingdom is similar to that expressed by
the Asprey Committee in Australia, but it does not refer to legality. This definition may present difficulties
because it may also include tax evasion, as a taxpayer may arrange his affairs illegally in order to pay less
tax. The definition provided by Canada’s Carter Commission does refer to the legality of the arrangement,
but also infers that taxpayers may avoid tax by interpreting the provisions of the legislation in a way that

may be inconsistent with the purpose of the provisions of the legislation (Carter, 1966:538).

The definitions provided in the reports referred to above indicate that tax avoidance is in essence the
minimisation of one’s tax burden by means that are within the letter of the law, even if it goes against the
intent of the law it purports to follow (OECD, 2015). Definitions of tax avoidance from various authors
similarly show that tax avoidance is a legal act resulting in monies liable to be taxed being reduced
(Wheatcroft, 1955:209; Thuronyi, 2003:156; Barker, 2009:242). The consequence of these definitions
means that taxpayers may avoid tax seemingly legally, but the robustness and interpretation of the relevant
statutes in each specific jurisdiction, should the revenue authorities dispute the act, will determine if the
taxpayer will succeed in the courts. This ultimately results in a distinction being made between permissible
tax avoidance (where the taxpayer is likely to succeed) and impermissible tax avoidance (where the
revenue authority is likely to succeed). However, “a taxpayer may genuinely believe that what he has done

was ‘lawful’ tax avoidance but a court may later rule that it amounted to ‘unlawful’ tax evasion; hence,
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the category into that particular conduct falls may be known only in hindsight” (De Koker and Williams,
2015:par.19.1).

2.4 PERMISSIBLE AND IMPERMISSIBLE TAX AVOIDANCE

The notion that there is a difference between permissible and impermissible tax avoidance as introduced
above is recognised in various countries, despite being labelled differently. According to Evans (2008:4),
whichever term is used, tax avoidance is often contrasted with tax evasion, and also with tax

planning/mitigation. The descriptions of impermissible tax avoidance vary in different counties as follows:

e In Australia the term “aggressive tax planning” is used (Australian Tax Office, 2008:3; Evans,

2008:4).

e In the United Kingdom and New Zealand the term “unacceptable tax avoidance” is used (Evans,

2008:4).
e In the United States of America the term “tax abusive shelters” is used (Evans, 2008:4).

e In South Africa the term “impermissible” or “abusive” tax avoidance is used (SARS, 2005:4;

Evans, 2008:4).

Despite the recognition that there is a difference between these concepts there remains no consensus on
the precise boundaries of these terms. In Australia the Ralph Review attempted to describe it as “a misuse
or abuse of the law” that “is often driven by the exploitation of structural loopholes in the law to achieve
tax outcomes that were not intended by Parliament, but also includes the manipulation of the law and a
focus on form and legal effect rather than substance” (Ralph, 1999:243). Lord Templeman described (at
561-562) impermissible tax avoidance in Commissioner for Inland Revenue v Challenge Corporation
(1987) AC 155: the taxpayer “reduces his liability to tax without involving him in the loss or expenditure
which entitles him to that reduction” and therefore “does not reduce his income or suffer a loss or incur
expenditure but nevertheless obtains a reduction in his liability to tax as if he had.” Lord Templeman also
described permissible tax avoidance as the situation where the taxpayer claims a deduction after having
incurred the expenditure that qualified him for the deduction. In the case of Craven (Inspector of Taxes)

v White and Related Appeals (1988) 3 All ER 495, he similarly characterised an impermissible tax
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avoidance transaction as one that serves no business purpose apart from the avoidance of tax. In explaining
the characteristics of impermissible or artificial tax avoidance, Lord Templeman (in Matrix—Securities Ltd
v Inland Revenue Commissioners (1994) 1 All ER 769) noted that each of these schemes would involve a
trick or pretence that the revenue authority would be required to unravel so that the courts would ignore

the pretence.

In this regard SARS (2005:16) has attempted to describe the main goals of impermissible tax avoidance
as:

o the deferral of a tax liability;

e the conversion of the character of an item (for example, from revenue to capital or, in more
aggressive products, the conversion of a taxable item such as interest to a tax-exempt one such

as dividends);,
e the permanent elimination of a tax liability; and/or

o the shifting of income (for example, from a taxpayer subject to the highest marginal rates to a

taxpayer subject to a lower (or zero) rate of tax).

In analysing these goals it is evident that all four can also be considered to be goals of permissible tax
avoidance and therefore it would be misleading to conclude that they are solely attributable to
impermissible tax avoidance. For instance, the deferral of income to a future year of assessment may be
required in terms of legitimate contractual agreements entered into without any tax considerations (WH
Lategan v Commissioner for Inland Revenue (1926) CPD;, Commissioner for Inland Revenue v People’s
Stores (Walvis Bay) (Pty) Ltd (1990) (2) SA 353 (A)). With regard to the conversion of the character of
an item, this is a well-established principle that is not always indicative of a tax avoidance motive (De
Koker and Williams, 2015:par3.10). Similarly, Kruger and Scholtz (2003:3) note that the elimination of a
tax liability and the shifting of income may occur due to transactions undertaken in the normal course of
the operations of a taxpayer’s business, where no regard to the tax liabilities has been had and are therefore
also not indicative of a tax avoidance motive. This is illustrated in the case of African Life Investment
Corporation (Pty) Ltd v Secretary for Inland Revenue (1969) (4) SA 259 (A) where the shifting of income

was done for purposes of administrative convenience with no tax avoidance purpose.
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Notwithstanding the inconsistencies noted in the goals of impermissible tax avoidance as described above,

the definitions for impermissible tax avoidance may include the following characteristics:
e abuse of a statute;
o the lack of a business purpose;
e artificial or contrived transactions; and
e claiming deductions without incurring expenditure or losses.

The definitions and characteristics of impermissible tax avoidance usually arise in response to transactions
or schemes entered into by taxpayers to avoid tax. Notwithstanding the worldwide attempts to define this
act, no universal consensus on the term “impermissible tax avoidance” has been reached. Furthermore,
the wide varieties of transactions or schemes entered into by taxpayers have resulted in a similar wide
variety of definitions and the increasingly complex and sophisticated tax “products” that are being
developed by taxpayers to succeed in avoiding tax may result in an ever-changing definition of this term

(SARS, 2005:1).

From the definitions and characteristics of impermissible tax avoidance it is evident that they blur the
distinction between tax evasion and tax avoidance on the basis of their legality. This is due to the fact that
impermissible tax avoidance schemes may still be defeated by the courts by using general anti-avoidance
legislation. However, even if such a transaction or scheme is struck down by the courts using general anti-
avoidance legislation, it still does not constitute tax evasion as it does not constitute “inherently unlawful
methods, such as incorrect statements in income tax returns ... and sham or disguised transactions” (De

Koker and Williams, 2015:par.19.1).

In this regard it is evident that impermissible tax avoidance exists where the taxpayer attempts to avoid
tax in a manner that is or that subsequently turns out to be inconsistent with the purpose of the legislation,
including specific anti-avoidance legislation, without any concealment of income. Therefore, tax evasion
has criminal connotations and overtones, and evaders can be subjected to fines and/or imprisonment.
Impermissible tax avoidance is not criminal and its consequences are provided for in general anti-
avoidance legislation (such as section 80B of the Act), and entails disregarding the transaction and taxing
the taxpayer as if the transaction was not entered into.
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The methods employed by taxpayers to achieve impermissible tax avoidance are also relevant in this
context, as they shed light on the characteristics that may be present. These methods contain features that
have been identified from known impermissible tax avoidance schemes. The characteristics listed by

SARS in its Discussion Paper (SARS, 2005:19) include:

e the lack of economic substance (usually resulting from pre-arranged circular or self-cancelling

arrangements);
o the use of tax-indifferent accommodating parties or special purpose entities;
e unnecessary steps and complexity;
e inconsistent treatment for tax and financial accounting purposes;
¢ high transaction costs; and
e fee variation clauses or contingent fee provisions.

Each of these characteristics can be criticised on the basis that they are not always indicative of
impermissible tax avoidance schemes. For instance, many legitimate transactions may have high
transaction costs even where tax avoidance is not a motive for the transaction. Therefore, although these
characteristics may be helpful in identifying schemes that may constitute impermissible tax avoidance

schemes, it would be misleading to conclude that these are only present with such schemes.

It is evident that impermissible tax avoidance worldwide is a much-debated topic with varying definitions,
features and characteristics. The spectrum of arguments related to its permissible counterpart is equally
subject to considerable speculation and opinion. Permissible tax avoidance is not subject to legislative
sanction, and this distinguishes it from impermissible tax avoidance, which is subject to the application of
anti-avoidance legislation such as GAARs and subsequent scrutiny by the courts. Debate and opinions
regarding the morality of avoiding tax still arise, even though it may not be considered to be tax evasion

or impermissible tax avoidance, and are discussed below.
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2.5 THE MORALITY OF TAX AVOIDANCE

There is a good deal of judicial authority suggesting that the legal and moral lines between different modes
of tax minimisation are the same (Prebble and Prebble, 2010:718). The issue that arises as a result of these
views is that moral principles are normative in the sense that they tell us how we should act or behave and
these principles are not prescriptive and may be considered vague (Prebble and Prebble, 2010:734).
Though the acceptance of vague moral norms is necessary in a complex society, convention and social
pressure may play a part in the views of the individual wishing to avoid tax. However, convention and
social pressure are often not sufficient to define or to enforce particular moral requirements and there is
an argument that the law should fulfil this determinative role in society (Honoré, 1981:49; Honor¢,

1993:11).

Prebble and Prebble (2010:707) accept that evasion and avoidance cannot be separated from a moral
perspective and it follows that tax avoidance cannot be defended morally. The authors (at 712) also note
that if an avoidance arrangement cannot achieve a tax benefit without secrecy, it is hard to see it as legal
in any robust sense. In this context Christians (2014:39) notes that “a turn to morality to avoid delineating
in law between that which is illegal (evasion) and that which is not (avoidance) is counterproductive to
the pursuit of coherent tax policy in the long run.” In expanding on this comment, the author recognises
that using social pressure to curb tax injustice is dangerous as it confirms the legitimacy of a century-old
tradition of using non-legal, “soft law” to push tax policy. This implies that punishment will be meted out
randomly, because judgments on taxpayer behaviour will be made outside of the sphere of statute and will
constitute a court of public opinion (Christians, 2014:55). Christians (2014:40) suggests that the solution
lies in managing taxpayer behaviour using the law rather than social sanction because it has the best chance
of driving tax policy toward greater coherence. While a taxpayer may appreciate this, in many cases tax
measures will not evoke a visceral moral response to the law’s demands (Regan, 2013:332). Possibly,

however, both a tax policy and social sanctions to influence taxpayer behaviour may be necessary.

This is difficult terrain to navigate and many activists and tax lawyers contend that making tax avoidance
a question of morality is simply absurd (Prebble and Prebble, 2010:715; Christians, 2014:48). If one
supports this assertion, it creates an argument that the legal and moral lines are the same. In this context
if one considers that the one quality that differentiates tax avoidance from evasion is its legality, then by

deduction tax avoidance must be “moral” (Prebble and Prebble, 2010:701; Regan, 2013:330). Those
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supporting the view that tax avoidance is moral often articulate that taxpayers are assumed not only to
have the legal ability to avoid tax liability, but also a corresponding moral entitlement to do so (Prebble
and Prebble, 2010:714). Lawyers and taxpayers who see tax avoidance as not only legal but also
respectable tend wholeheartedly to agree with judges like Lord Tomlin who established the principle that
every taxpayer is entitled to arrange his affairs so that the tax attaching under the appropriate Act is less
than it otherwise would be (Prebble and Prebble, 2010:715). The media often promote this stance and
express the view that taxpayers have a legal and moral right to arrange their affairs to pay as little tax as

possible (Prebble and Prebble, 2010:715).

An alternate view can be articulated in understanding that the assertion that tax avoidance is not morally
wrong perhaps relies to a certain extent on an assumption that it is not really very harmful conduct as it is
difficult or impossible to identify a direct victim (Prebble and Prebble, 2010:723). This assertion is often
countered by the argument that where one taxpayer chooses to pay less tax, others will need to contribute
more to the fiscus to compensate for this loss. The victim of tax avoidance can thus be said to be society
in general. This confirms the comments made by MacDonald JP (at 555) in his judgment in the case of
Commissioner of Taxes v Ferera ((1976) 2 All SA 552 (RA)) who stated that this dilemma creates a

situation that can be described as “evil”.

The distinction between these arguments is not clear cut and in commenting on this, Lord Denning
famously remarked (at 783) that tax avoidance “may be lawful, but it is not yet a virtue” (Weston's
Settlements (1968) 3 W.L.R. 786 (H.L.) (Eng.)). This comment indicates that there may be more issues to
consider before promoting the view that the legal and moral lines are the same. One of these issues is that
by supporting the view that tax avoidance is legal and moral also says something about tax evasion. In
this context it has been noted that the ingredients and effect of tax avoidance and tax evasion are factually
similar, and they are divided from one another by a line drawn according to law, not according to the facts
of the case. If this statement is accepted, it can then be deduced that if these two actions are factually
similar, they can be considered morally similar as well (Prebble and Prebble, 2010:728). This is a
contentious issue and no conclusive view on the topic can be made. This is not the case with the moral
distinction between illegally evading tax on the one hand and donating to charity and receiving a deduction
on the other. In this circumstance few would dispute that acceptable tax mitigation like charitable giving

is moral and that tax evasion is immoral (Prebble and Prebble, 2010:715).
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In light of the above, the morality of tax avoidance should lie somewhere between acceptable tax
mitigation and tax evasion. This observation leads to the belief that there are several possibilities as to
where the moral line lies. Prebble and Prebble (2010:715) contend that this line cuts less neatly through
avoidance itself, so that some tax avoidance is morally acceptable, and some is not. The task is then to

define exactly where the moral line is drawn.

Some have tried to address this issue by categorising different types of tax avoidance as “aggressive”,

29 (13
2

Australian Tax Office, 2008:3; Evans, 2008:4; Christians, 2014:48). The attempt to categorise different

“unacceptable”, “abusive” or, alternatively, “impermissible” forms of tax avoidance (SARS, 2005:4,
forms of avoidance in this way is precarious as it involves drawing a line that governments themselves
have failed to draw adequately. This approach also places blame squarely on the taxpayer for behaviour
that is later deemed to have fallen on the wrong side of this line based on a rudimentary idea about what
the politicians who wrote the law “intended” (Christians, 2014:48). Lawyers and taxpayers who wish to
engage in tax avoidance tend to agree with using a strict interpretation approach as this is important for
the success of tax avoidance schemes (Prebble and Prebble, 2010:713; Regan, 2013:322). Though the
views on the morality of tax avoidance are varied, the principle that taxpayers have a right to avoid tax is

still entrenched in taxation. The following section deals with taxpayer rights in this regard.

2.6 THE RIGHT TO AVOID TAX

De Koker and Williams (2015:par.19.1) note that the parameters of a taxpayer’s liability for normal tax
are laid down in tax statutes, as interpreted by the courts. Therefore, if a taxpayer’s receipts and accruals
fall outside the ambit of the charging provisions of the statute, the taxpayer will incur no liability for tax.
In this context there is no principle that allows the court to impose liability on the basis that any of those
amounts fall in the spirit of the legislation (Commissioner for Inland Revenue v King (1947) 14 SATC
184 (A); IRC v Duke of Westminster (1936) 19 TC 490). Lord Clyde was explicit on this point in his
judgment in Ayrshire Pullman Motor Services and DM Ritchie v IRC (1929) 14 TC 754 when commenting
(at 763) that “[nJo man in this country is under the smallest obligation, moral or other, so to arrange his
legal relations to his business or to his property as to enable the Inland Revenue to put the largest possible

shovel into his stores.”

24



The morality of permissible tax avoidance, tax planning and tax mitigation has been debated throughout
the discourse on taxation. The right of taxpayers to avoid tax has long been accepted as a legitimate activity
that taxpayers are entitled to pursue. The United Kingdom judgment in /RC' v Duke of Westminster (1936)
19 TC 490 is often cited in South Africa, in which Lord Tomlin established the entitlement of every
taxpayer to arrange his affairs so that the tax attaching under the appropriate Act is less than it otherwise
would be. The principle was confirmed in South African courts by Centlivres CJ in his minority judgment
in Commissioner for Inland Revenue v Estate Kohler (1953) 18 SATC 354, as well as the judgment in
Hicklin v Secretary for Inland Revenue (1980) 1 All SA 301 (A). This is distinctly different from using
fraud to perpetrate such tax minimisation and is also distinct from the instance where a taxpayer will avoid
tax in such a manner that it is in contravention of the tax law, including specific anti-avoidance legislation.

De Koker and Williams (2015:par19.1) argue that:

[t]he question whether a taxpayer has succeeded in arranging his affairs so as to fall outside of the
charging provisions of a taxing Act often raises complex questions as to the interpretation and scope
of its provisions. The difficulty facing taxpayers and their advisers in predicting how a court will
interpret a statutory provision in tax legislation, or interpret a particular contract in relation to a taxing
Act, is compounded by the fact that the Commissioner is permitted, in his discretion, to decline to give
an advance tax ruling in relation to the application or interpretation of any general or specific anti-

avoidance provision or doctrine.

In light of this, where legislation is not explicitly contravened, the scheme may still be considered by the
revenue authority to constitute impermissible tax avoidance to which the GAAR may be applied. In
Commissioner for Inland Revenue v King (1947) 14 SATC 184 (A) the court recognised that tax avoidance
legislation should not be interpreted in such a manner that absurdities are introduced into the legislation.

In explaining this Watermeyer CJ noted (at 190) that a taxpayer could avoid tax:

if he abstains from earning any income and acquires none¢ in any other way. This abstention from
earning an income can be brought about by many kinds of operations or transactions. A man can for
instance simply close down his business or resign from his employment but it is absurd to suppose that
the Legislature intended to impose a tax upon a man who enters into such a transaction or operation as
if he had an income, which in fact he has not got, merely because his purpose was to avoid exposing

himself to liability for taxation by having an income.
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In his judgment in Commissioner for Inland Revenue v King (1947) 14 SATC 184 (A) Watermeyer CJ

further noted (at 191) that “there are many other ordinary and legitimate transactions and operations which,

if a taxpayer carries them out, would have the effect of reducing the amount of his income to something

less than it was in the past, or of freeing himself from taxation on some part of his future income.”

Watermeyer CJ provided examples (at 191) of such “ordinary” and “legitimate” transactions, some of

which are as follows:

A man can sell investments which produce income subject to tax, and in their place make no

investments at all.

A man can sell shares in companies which pay high dividends and invest in securities which return

him a lower but safer and more certain income.

A man might even have conceived such a dislike for the taxation under the Act that he sells all his
investments and lives on his capital or gives it away to the poor in order not to have to pay such

taxation.
A man may reduce his fees or work for nothing.

If he is a trader he may reduce his rate of profit or sell his goods at a loss in order to earn a smaller

income.

A man can also secure deductions from the amount of his gross income, for example by insuring

his life.

It is evident that the examples described above all have the effect of reducing the taxable income of a

taxpayer but appear to be ordinary and legitimate transactions. However, in commenting on the intention

of introducing a GAAR into the legislation, Watermeyer CJ noted (at 191) that

it cannot be imagined that Parliament intended by the provisions of sec 90 [the predecessor to the
current general anti-avoidance rule] to do such an absurd thing as to levy a tax upon persons who carry
out such operations as if they had not carried them out. Moreover the problem of deciding what the
income of such persons for the tax year would have been if they had not carried out such operations
would appear to be insoluble in some cases, if the countless possibilities of what they might otherwise

have done with their capital or their labour are borne in mind.
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From this observation by the court, it is evident that where the GAARSs are thought to be applicable to an
arrangement, the approach used in applying this legislation should not lead to absurdities. This leads to
the conclusion that taxpayers do have the right to arrange their affairs in a manner that attracts less tax
without being subjected to the GAAR, should its effect lead to absurdities being introduced into the
interpretation of the legislation. The notion that taxpayers have a right to arrange their affairs in a manner
that may be described as tax planning, tax mitigation or permissible tax avoidance introduces the idea that
there should be individual liberty in taxation. This idea of individual liberty in taxation has been both
criticised and commended. For instance, Barker (2009:234) notes that this idea is supported by the
freedom of the individual from state intervention, freedom of property and freedom to contract. However,
in expanding upon these comments, Barker (2009:234) notes that the hidden goal of the promotion of the
freedom to avoid tax is the placement of a higher tax burden on other taxpayers. He does admit that the

intention to place a higher tax burden on other taxpayers by avoiding tax is debatable.

Those disputing the right to avoid tax state that this right is a “truism” of tax law and that when trying to
curtail impermissible tax shelters, it should not be assumed that this right exists (Weisbach, 2002:5). In
expanding on this Weisbach (2002:7) explains that the right to avoid tax cannot be found in any statute
and “does not, for example, rank with the freedom of thought, speech, association, religion, or other
principles supported by moral philosophers.” He further explains that “[t]here is in short, no basis for a
right to tax plan other than statements made up out of thin air by a few judges using questionable theories
of statutory interpretation” (Weisbach, 2002:7). In referring to his point raised on “questionable theories
of statutory interpretation”, Weisbach presumably refers to the judgment in /RC v Duke of Westminster
(1936) 19 TC 490. The judgment in this case has often been blamed for promoting the conformance of

taxpayers to the literal provisions contained in the statute as opposed to the intention of the legislature.

In response to the comments made by Weisbach (2002:7) that there is no right to avoid tax provided for
in a statute, it can be noted that this may not be so clearly defined in the South African context. Although
the right to avoid tax is not expressly provided for, the Constitution of the Republic of South Africa, 1996,
does provide for the right to property in terms of section 25. This section provides that a person may not
be deprived of property, except in terms of law. The Constitution further provides that this law may not
allow any arbitrary deprivation of property. If money is considered to be property, then the payment of

tax s the deprivation of a person’s property by law. In section 36 of the Constitution it is evident that the
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levying of taxes is necessary to enable government to fund its operations and is thus an authorised
deprivation of property. However, if the tax infringes these property rights in terms of a general application
that is arbitrary, it would be considered to be unconstitutional. It is clear, therefore, that if a taxpayer uses
legal means to avoid taxes, it would not be considered to be unconstitutional. It can then be concluded that
taxpayers have the right to transact in a manner that does not fall foul of the anti-avoidance legislation, as

they have the right to avoid tax using legal means.

In taking this concept further, it has been confirmed that where the same commercial result can be achieved
by implementing transactions by two or more available methods, the taxpayer has the right to choose the
method that attracts the least tax (CIR v Conhage (Formerly Tycon) (1999) (4) SA 1149 (SCA); Craven
(Inspector of Taxes) v White and Related Appeals (1988) 3 All ER 495; Gregory v Helvering (1935) 293
US 465; Hicklin v Secretary for Inland Revenue (1980) 1 All SA 301 (A); IRC v Brebner (1967) 1 All ER
779; IRC v Wesleyan Assurance Society (1948) 1 All ER 555 HL).

Therefore, despite the arguments to the contrary, the right to avoi