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Highway administrators, engineers, and researchers often face problems for which 
information already exists, either in documented form or as undocumented experience 
and practice. This information may be fragmented, scattered, and unevaluated. As a con-
sequence, full knowledge of what has been learned about a problem may not be brought to 
bear on its solution. Costly research findings may go unused, valuable experience may be 
overlooked, and due consideration may not be given to recommended practices for solving 
or alleviating the problem.

There is information on nearly every subject of concern to highway administrators and 
engineers. Much of it derives from research or from the work of practitioners faced with 
problems in their day-to-day work. To provide a systematic means for assembling and 
evaluating such useful information and to make it available to the entire highway commu-
nity, the American Association of State Highway and Transportation Officials—through 
the mechanism of the National Cooperative Highway Research Program—authorized the 
Transportation Research Board to undertake a continuing study. This study, NCHRP Proj-
ect 20-5, “Synthesis of Information Related to Highway Problems,” searches out and syn-
thesizes useful knowledge from all available sources and prepares concise, documented 
reports on specific topics. Reports from this endeavor constitute an NCHRP report series, 
Synthesis of Highway Practice. 

This synthesis series reports on current knowledge and practice, in a compact format, 
without the detailed directions usually found in handbooks or design manuals. Each report 
in the series provides a compendium of the best knowledge available on those measures 
found to be the most successful in resolving specific problems. 

This report reviews and synthesizes current practices and challenges that state depart-
ments of transportation (DOTs) face as they set and monitor the Federal Disadvantaged 
Business Enterprise (DBE) program goals on design-build and other alternative delivery 
projects. This study focuses on key issues associated with DBE contract goals, including 
how requirements are established, how submissions are evaluated, how program compli-
ance is monitored through the contract, and what mechanisms are available to state DOTs 
for enforcement.

Information used in this study was acquired through a literature review, a compilation 
of documents relevant to state DOT practices, in-depth interviews with state DOT staff, 
and follow-up reviews.

David J. Keen and Linsay Edinger, Keen Independent Research LLC, Denver, Colorado; 
Keith Wiener, Holland & Knight LLP; and Ed Salcedo, GCAP Services, Inc., collected and 
synthesized the information and wrote the report. The members of the topic panel are 
acknowledged on the preceding page. This synthesis is an immediately useful document 
that records the practices that were acceptable within the limitations of the knowledge 
available at the time of its preparation. As progress in research and practice continues, new 
knowledge will be added to that now at hand.

FOREWORD

PREFACE
By Tanya M. Zwahlen

Consultant
Transportation 

Research Board
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SUMMARY

CURRENT PRACTICES TO SET AND MONITOR DBE 
GOALS ON DESIGN-BUILD PROJECTS AND OTHER 

ALTERNATIVE PROJECT DELIVERY METHODS

Use of traditional methods for disadvantaged business enterprise (DBE) contracting goals 
on design-build projects is challenging for state transportation departments and design-
build teams. Many state departments of transportation (DOTs) have responded to the chal-
lenge by creating new methods for applying DBE contract goals to design-build and other 
alternative delivery method projects. This study reviews and synthesizes these traditional 
and new methods, as well as other aspects of the Federal DBE Program as it pertains to 
U.S.DOT-funded alternative delivery method projects. 

At the time of this report, at least 45 states plus the District of Columbia and Puerto 
Rico had used design-build as a delivery method for state DOT projects. Somewhat fewer 
had experience with public-private partnerships (P3) and construction manager at risk 
(CMAR) or construction manager/general contractor (CMGC) delivery methods. Among 
the state DOTs that had used alternative delivery methods for U.S.DOT-funded projects, 33 
applied DBE contract goals. State DOTs that were not using DBE contract goals on alterna-
tive delivery method projects were typically those that do not set DBE contract goals for 
any U.S.DOT-funded projects. 

The federal regulations at Title 49 Code of Federal Regulations (CFR) Part 26 provide 
requirements for state and local governments to implement the Federal DBE Program and, 
when necessary, use DBE contract goals. The typical process for a design-bid-build project 
starts with the state DOT setting a goal for DBE participation, usually expressed as a per-
centage of total cost (e.g., 8%). Bidders on that project are required to meet the DBE goal or 
show good faith efforts to do so. If a bidder has neither met the goal nor demonstrated good 
faith efforts, federal regulations require its bid to be rejected. Bidders usually provide the 
state DOT with supporting information, including a list of dollar commitments to specific 
DBEs. After contract award, the state DOT monitors whether those DBEs actually receive 
the committed work.

State DOTs were reviewed to determine whether they have adapted this standard appli-
cation of DBE contract goals for alternative delivery method projects. If so, what has been 
their experience? Do any of these new methods approach a new standard for application of 
DBE contract goals? 

All 50 states plus the District of Columbia and Puerto Rico were contacted for in-depth 
interviews. Interviews were completed with 47 of the 52 state DOTs, a 90% response rate. 
For the five agencies not successfully reached for an interview, the necessary information 
was gathered through a review of relevant agency reports and documents. In addition, tele-
phone interviews were conducted with contractors and contractors associations, FHWA 
staff, DBEs, and others.

The study found that five state DOTs (Delaware, Indiana, Mississippi, Pennsylvania, 
and Tennessee) apply DBE contract goals to design-build projects using the same methods 
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they use for design-bid-build projects. At the time of this report, two state DOTs (Colorado 
and Connecticut) applied traditional methods for CMAR/CMGC projects. These state DOTs 
use the limited information available at the beginning of the procurement process to set a 
DBE contract goal for the design-build or CMAR/CMGC project. Proposers must meet the 
goal or show good faith efforts as part of their proposal submissions. Proposers provide a 
detailed list of DBE commitments for the design-build project, including types of work and 
subcontract amounts for those DBEs.

Other state DOTs have tried this approach and found it inadequate given the nature of 
design-build, CMAR/CMGC, and P3 projects. Contractors attempting to comply with DBE 
contract goals suggested changes to the traditional approach:

•	 Colorado DOT (CDOT) indicated that its use of traditional methods for DBE contract 
goals resulted in design-builders making specific DBE commitments that they later 
had to change before the work occurred. CDOT reported that contractors much prefer 
its new system, which allows the selected design-builder to provide commitments for 
DBE construction firms later in the project (but before those firms are used). 

•	 New York State DOT’s design-build manual states that applying traditional methods 
for DBE contract goals would require DBEs to provide firm quotes for items that have 
not been designed. New methods of implementing the DBE contract goals are required 
to avoid placing DBEs and other subcontractors at risk of bidding on incomplete plans. 
Under the new methods, the design-builder secures DBEs as the design of project 
components is completed.

•	 South Carolina DOT used traditional DBE contract goal methods until May 2014. 
SCDOT indicated that it was dissatisfied with requiring commitments at time of pro-
posal, as were DBEs and prime contractors. SCDOT reported that DBEs sometimes 
backed out of commitments they had made at contract award because they could not do 
the work or could not keep their prices by the time their work came up, which might be 
2 years later. Prime contractors complained that it was difficult to make commitments 
because so little was known about project design at time of proposal. SCDOT changed 
its requirements so that proposers now submit a plan for DBE participation at time of 
proposal. The selected design-builder must then submit DBE commitments within 180 
days of project award. According to SCDOT, primes, DBEs, and agency staff all found 
this method acceptable.

•	 Utah DOT (UDOT) reported that traditional application of DBE contract goals was 
unsatisfactory for the agency, prime contractors, and DBEs. They found that design-
build projects evolved quickly as design progressed, which often resulted in changes in 
subcontracted work items. As a result, some DBE commitments that were made dur-
ing the proposal period could not be fulfilled, leaving committed DBEs without work. 
(Staff described this process as a nightmare.) At time of proposal, UDOT now requires 
proposers to commit only to meeting the DBE contract goal or to demonstrate that they 
have made good faith efforts to do so. The proposer no longer needs to submit DBE 
commitments at time of proposal or before contract execution. Instead, the selected 
design-builder must submit DBE commitment before use of the subcontractor. UDOT 
reported that this approach substantially improved the process for applying DBE con-
tract goals to design-build projects.

•	 The California Department of Transportation—Caltrans—reported more opportuni-
ties for a prime contractor to meet the DBE contract goal on a design-build project than 
a traditional project because of its size and length of construction time (most are 3–4 
years in length). To take advantage of these differences, Caltrans modified its approach 
to applying DBE contract goals. Caltrans now requires a plan for DBE participation as 
part of its proposals. During performance of the contract, the selected design-builder 
identifies the DBEs that will be involved. The new approach allows the design-builder 
the time and flexibility to customize work components and develop smaller scopes of 
work to involve more DBEs. 
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•	 Until 2014, Virginia DOT (VDOT) applied its traditional design-bid-build approach 
to DBE contract goals, including a requirement that proposers identify commitments 
to DBEs with their proposals. VDOT received widespread negative feedback from 
prime contractors expressing concern that DBEs might be unable to fulfill their obli-
gations because of the extended period between the proposal and the actual com-
mencement of subcontracted work. Based on input from prime contractors and DBEs 
as well as suggestions from staff in its divisions, VDOT developed a new approach 
to DBE contract goals that moved the requirement for DBE commitments to later in 
the process. VDOT initially used this model in its P3 projects and has extended it to 
design-build projects. 

In sum, representatives of many state transportation departments, contractors, DBEs, 
and FHWA report substantial difficulties applying traditional DBE contract goal approaches 
for alternative delivery method projects. They indicate that new methods focusing on a 
DBE plan at time of proposal, rather than commitments to specific DBEs, can achieve more 
of the objectives of the Federal DBE Program. State DOTs can require or strongly urge pro-
posers to include many different strategies for assisting DBEs and other small businesses 
in their DBE plans. 

State DOTs also report that higher DBE goals can be set under the new approaches, 
and prime contractors are better able to meet them (and consistently do so). Based on the 
interviews conducted for this report, prime contractors, DBEs, and state DOTs appear to 
be better served by these new approaches. The approaches do require expanded monitoring 
methods to ensure that DBE plans are effectively implemented by the selected contractor.

When examining the CMAR or CMGC delivery approach, the study also found that 
most state DOTs have developed new methods for applying DBE contract goals. Most state 
DOTs using CMAR/CMGC do not set a DBE contract goal at time of proposal. Instead, the 
DBE goal is developed when more of the design is complete. Because no DBE contract goal 
has been set at the time of proposal, proposers commit to making good faith efforts to meet-
ing a DBE goal that will be set at a future date (before construction). Some state DOTs also 
require a DBE plan from the proposer, which is evaluated as part of the proposal process.

Based on interviews and other review, additional study conclusions include the following:

•	 Some state DOTs indicated that DBE contract goals were less successful in their 
states because staff implementing the Federal DBE Program were not involved from 
the beginning, or there was a lack of cooperation from contracts or project delivery 
divisions. Some interviewees noted that successful implementation of the DBE pro-
gram requires an organization-wide commitment from both the public agency and 
the contracting team. 

•	 The proposal selection process in alternative delivery method projects provides state 
transportation departments with opportunities to achieve more of the objectives of 
the Federal DBE Program, especially through evaluation and scoring of DBE plans.

•	 Requirements for proposers and the selected design-builder, and criteria for how 
qualifications and proposals will be evaluated, must be clearly articulated in requests 
for qualifications (RFQs), requests for proposals (RFPs), contracts, and related docu-
ments. If not, there is potential for confusion and misunderstanding, possibly weak-
ening administration of DBE contract goals. 

•	 Regulations prohibit certain practices sometimes previously employed by state DOTs 
in applying DBE contract goals to alternative delivery method projects. For example, 
federal regulations prohibit awarding extra points if a proposer indicates DBE par-
ticipation exceeding a DBE contract goal. The same factors cannot be used in both 
the RFQ and RFP evaluation stages. And state DOTs must not treat the DBE goal as 
a quota that must be met—federal regulations say that a contractor’s showing that it 
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has made good faith efforts to meet a DBE contract goal shall be an acceptable way to 
comply with the goal set for a project. If a state DOT determines that a design-builder 
has not met the good faith efforts requirement, the firm can ask for reconsideration of 
that decision. 

Although many state DOTs have seen the need to adopt new methods to applying DBE 
contract goals to alternative delivery method projects, based on interviews with state DOT 
and FHWA staff, they are doing so with very limited knowledge, experience with the meth-
ods, or guidance from U.S.DOT. Study results indicate that most long-standing state DOT 
practices as well as available U.S.DOT guidance and training do not relate to alternative 
delivery method contracts. Regulations governing the Federal DBE Program in 49 CFR Part 
26 primarily relate to design-bid-build projects and traditional consultant contracts.

Lack of knowledge and little guidance are the principal barriers to further refinement and 
implementation of the new methods. State DOTs would value additional information about 
successes and failures, as well as clarification from U.S.DOT or FHWA. 

Future research could include topics such as (1) new DBE program language for RFPs 
and other contract documents; (2) options for how and when to establish a DBE goal on 
design-build and CMAR/CMGC projects and on public-private partnership (P3) contracts; 
(3) how and when to evaluate whether the contractor has met the DBE goal or shown good 
faith efforts to do so; (4) DBE plan requirements and state DOT evaluation methods; (5) 
effective monitoring; (6) steps to ensure consistency with federal regulations; and (7) any 
opportunities to extend these new methods for applying DBE contract goals to traditional 
design-bid-build contracts.

Such information would be an invaluable resource for DBE program staff, legal staff, 
contracting staff, project management staff, contractors, DBEs, and U.S.DOT related to how 
the Federal DBE Program relates to each aspect of alternative delivery method projects. 
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at risk (CMAR) and construction manager/general contrac-
tor (CMGC) projects as well as public-private partnership 
(P3) projects, as further defined here. 

Although the study focuses on state DOTs, the literature 
review and interviews examined other examples of transpor-
tation projects as well. Study methods are discussed in more 
detail at the end of this chapter, and the bibliography at the 
end of the report lists key information sources.

The balance of chapter one—

•	 Briefly defines the alternative delivery methods examined;
•	 Introduces key elements of the Federal DBE Program 

as they apply to alternative delivery method projects; 
•	 Summarizes the study approach; and
•	 Introduces other chapters of the report.

TYPES OF ALTERNATIVE DELIVERY METHOD 
PROJECTS

The study examines the following types of alternative delivery 
method projects. The introductions to each method follow the 
definitions provided by FHWA. (See the glossary at the end of 
the report for additional definitions of terms and acronyms.)

•	 Design-build. Design-build (DB) is a project delivery 
method that combines two, usually separate, services 
into a single contract. With design-build procurements, 
owners execute a single, fixed-fee contract for both 
architectural/engineering services and construction. 
The design-build entity may be a single firm, a consor-
tium, a joint venture, or other organization assembled 
for a particular project (FHWA 2014b).

•	 Construction manager at risk or construction man-
ager/general contractor. The construction manager/
general contractor (CMGC) project delivery method 
allows an owner to engage a construction manager dur-
ing the design process to provide constructability input. 
The construction manager is generally selected based on 
qualifications, past experience, or best value. During the 
design phase, the construction manager provides input 
regarding scheduling, pricing, phasing, and other project 
components that helps the owner design a more construct-
ible project. At an average of 60% to 90% design comple-

CHAPTER ONE 

INTRODUCTION 

This study reviews and synthesizes current practices and 
challenges that state departments of transportation face as 
they implement the Federal Disadvantaged Business Enter-
prise (DBE) Program for design-build projects and other 
alternative project delivery methods. As DBE contract goals 
are an important component of the Federal DBE Program, 
the study focuses on application of this element of the pro-
gram. Key issues include the following:

•	 How and when agencies set DBE contract goals for 
these projects;

•	 What proposers are required to submit at the qualifica-
tions or proposal submission stage;

•	 How submissions concerning DBE participation are 
evaluated;

•	 What is required at time of contract award;
•	 How program compliance is monitored through the 

contract; and
•	 Enforcement mechanisms available to state depart-

ments of transportation (DOTs). 

Federal regulations and years of state DOT implementa-
tion of DBE contract goals govern how contract goals are 
applied to design-bid-build contracts. In contrast, there are 
few federal regulations specific to the application of DBE 
contract goals on alternative delivery method projects. Even 
recent research about state DOT use of design-build provides 
little information on the topic (see, for example, Transporta-
tion Design-Build Users Group 2009).

An examination was undertaken as to whether state DOTs 
have adapted their standard application of contract goals for 
alternative delivery method projects. If so, what has been 
their experience? Do any of these new methods approach a 
new standard for application of DBE contract goals? 

These questions were answered through a review of past 
research, compilation of documents relevant to state DOT 
practices, in-depth interviews with state DOT staff and oth-
ers, and follow-up review. Information concerning use of 
alternative delivery methods was obtained for every state, 
and interviews were completed with staff of nearly every 
state DOT. 

In addition to design-build projects, the study assessed 
application of DBE contract goals to construction manager 
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tion, the owner and the construction manager negotiate 
a guaranteed maximum price for the construction of the 
project based on the defined scope and schedule. If this 
price is acceptable to both parties, they execute a contract 
for construction services, and the construction manager 
becomes the general contractor. In some states the CMGC 
delivery method is called the construction manager at risk 
(CMAR) method (FHWA 2014a). 

•	 Public-private partnerships. Public-private partner-
ships (P3s) are contractual agreements formed between 
a public agency and a private sector entity that allow 
for greater private sector participation in the delivery 
and financing of public facilities (FHWA 2014c). 

These delivery methods differ from traditional design-bid-
build contracts. Proposers are allowed, and often encouraged, 
to furnish alternative technical concepts (ATCs), which are 
alternative design solutions for features of work designated 
by the agency in its design-build request for proposals (RFP) 
(Carpenter 2010). In addition, contracts are awarded before 
designs are complete (or sometimes even begun), which means 
that the total dollars for various subcontracting and supply 
components are not known. Unless required by the owner, it is 
not typical for prime contractors to identify or enter construc-
tion subcontracts at the time of award. Typical methods for 
setting DBE contract goals and evaluating good faith efforts 
to meet that goal can be challenging to apply to alternative 
delivery method contracts. As described in this report, alterna-
tive delivery projects may also present complexities and issues 
when it comes to monitoring compliance with DBE contract 
goals or other aspects of the Federal DBE Program. 

FEDERAL REGULATIONS

The Federal DBE Program and alternative delivery method 
projects operate within the framework of federal regulations 
for U.S.DOT-funded transportation projects. 

Federal DBE Program 

The federal government requires state and local governments 
to implement the Federal Disadvantaged Business Enter-
prise (DBE) Program if they receive certain U.S.DOT funds 
for transportation projects. State departments of transporta-
tion have been implementing some version of the Federal 
DBE Program since the 1980s. After enactment of the Trans-
portation Equity Act for the 21st Century in 1998, U.S.DOT 
established a new Federal DBE Program to be implemented 
by state and local agencies that receive U.S.DOT funds. The 
regulations were most recently amended on November 3, 
2014, after previous revisions in 2011 (49 CFR Part 26).

The objectives of the Federal DBE Program, as outlined 
in Title 49 of the Code of Federal Regulations (CFR) Section 
26.1, include these:

(a)	“To ensure nondiscrimination in the award and 
administration of DOT-assisted contracts in 
the Department’s highway, transit, and airport 
financial assistance programs;

(b)	To create a level playing field on which DBEs can 
compete fairly for DOT-assisted contracts;

(c)	To ensure that the Department’s DBE program is 
narrowly tailored in accordance with applicable law;

(d)	To ensure that only firms that fully meet this part’s 
eligibility standards are permitted to participate 
as DBEs;

(e)	To help remove barriers to the participation of 
DBEs in DOT-assisted contracts;

(f)	To assist the development of firms that can 
compete successfully in the marketplace outside 
the DBE program; and

(g)	To provide appropriate flexibility to recipients 
of Federal financial assistance in establishing 
and providing opportunities for DBEs.” (49 
CFR Part 26)

DBE Contract Goals

The federal regulations in 49 CFR at Part 26 guide how state 
and local governments operate the Federal DBE Program. 
If necessary, under the federal regulations, the program 
allows state and local governments to use DBE contract 
goals, which agencies might set on certain U.S.DOT-funded 
contracts. In awarding those contracts, in accordance with 
federal regulations, the state DOT considers whether or not 
a bidder meets the DBE contract goal or shows good faith 
efforts to do so. 

The Federal DBE Program also applies to cities, coun-
ties, transportation authorities, and other jurisdictions that 
receive U.S.DOT funds through state DOTs.

A state DOT typically receives funds from multiple 
operating administrations of the U.S.DOT, including 
FHWA, FTA, and FAA. The state DOT must implement 
the Federal DBE Program for funds received from each 
operating administration. For exact language concerning 
sources of funds that trigger application of the program, 
see 49 CFR Section 26.3. Note that these Federal DBE Pro-
gram regulations do not apply to funds received through 
the U.S.DOT FRA.

As outlined in 49 CFR Part 26, for each operating admin-
istration, there may be two types of DBE goals that a state 
DOT sets regarding the projects funded in full or in part 
from that agency:

•	 A state DOT’s overall annual goal, set every three 
years, for DBE participation for contracts funded in 
whole or in part from that U.S.DOT operating agency 
(e.g., FHWA); and
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•	 As necessary, individual DBE contract goals for all or 
a subset of contracts funded in whole or part from that 
operating agency (e.g., FHWA-funded contracts).

A state DOT or other agency can also set a project-level 
goal for DBE participation for the length of the project (simi-
lar to its overall annual DBE goal but for a specific project). 
DBE goals would then be established for specific contracts 
involved in that project [49 CFR Section 26.45 (e)(3)]. This 
is sometimes done for U.S.DOT-funded megaprojects. 

U.S.DOT allows local governments that receive FHWA 
or FTA funds through a state department of transportation to 
follow that state DOT’s implementation of the Federal DBE 
Program (U.S.DOT 2014). In other words, the state DOT 
establishes how cities, counties, and other sub-recipients 
implement the Federal DBE Program for contracts using 
FHWA funds received through that state DOT. 

DBE contract goals are only one of the ways state DOTs 
and other agencies meet their overall goals for DBE par-
ticipation. Application of DBE contract goals to alternative 
delivery method projects is the subject of this synthesis. 

The Federal DBE Program, 49 CFR Section 26.51 (d–g), 
instructs state DOTs and other federal aid recipients on the 
use of DBE contract goals. Regulations provide that—

•	 An agency can use DBE contract goals to the extent that they 
are needed to help it meet its overall DBE goal for that year. 
If the agency can meet the overall goal solely through race-
neutral means, the regulations provide that it not set DBE 
contract goals during that year. [49 CFR Section 26.51 (f)(1)]

•	 Agencies are not permitted to use quotas for DBEs on 
U.S.DOT-assisted contracts. [49 CFR Section 26.43 (a)]

•	 Agencies may use contract goals only on those 
U.S.DOT-assisted contracts that have subcontracting 
possibilities. [49 CFR Section 26.51 (e)(1)]

•	 Contract goals may be higher or lower than the overall 
annual DBE goal for the agency, depending on factors 
such as the type of work involved, the location of the 
work, and the availability of DBEs for the work of the 
particular contract. [49 CFR Section 26.51 (e)(1)]

•	 Operating administrations (e.g., FHWA) do not need to 
approve each contract goal but may choose to review 
and approve or disapprove any contract goal estab-
lished. [49 CFR Section 26.51 (e) (3)]

The Federal DBE Program requires agencies to use race-
neutral efforts to assist DBEs and small business enterprises 
in general and to further the development of minority- and 
women-owned businesses. Race-neutral initiatives identi-
fied in 49 CFR Section 26.51 are included in the following 
list. DBE contract goals are used only to meet any portion of 
an agency’s overall DBE goal that cannot be met using race-
neutral means [49 CFR Section 26.51(d)]. 

(1)	 Arranging solicitations, times for the presentation of  bids, 
quantities, specifications, and delivery schedules in ways that 
facilitate DBE, and other small businesses, participation 
(e.g., unbundling large contracts to make them more 
accessible to small businesses, requiring or encouraging 
prime contractors to subcontract portions of  work that 
they might otherwise perform with their own forces);

(2)	 Providing assistance in overcoming limitations such as 
inability to obtain bonding or financing (e.g., by such 
means as simplifying the bonding process, reducing 
bonding requirements, eliminating the impact of  
surety costs from bids, and providing services to help 
DBEs, and other small businesses, obtain bonding 
and financing); 

(3)	 Providing technical assistance and other services;

(4)	 Carrying out information and communications 
programs on contracting procedures and specific 
contract opportunities (e.g., ensuring the inclusion of  
DBEs, and other small businesses, on recipient mailing 
lists for bidders; ensuring the dissemination to bidders 
on prime contracts of  lists of  potential subcontractors; 
provision of  information in languages other than 
English, where appropriate);

(5)	 Implementing a supportive services program to 
develop and improve immediate and long-term 
business management, record keeping, and financial 
and accounting capability for DBEs and other 
small businesses;

(6)	 Providing services to help DBEs, and other small 
businesses, improve long-term development, increase 
opportunities to participate in a variety of  kinds of  
work, handle increasingly significant projects, and 
achieve eventual self-sufficiency;

(7)	 Establishing a program to assist new, start-up firms, 
particularly in fields in which DBE participation has 
historically been low;

(8)	 Ensuring distribution of  your DBE directory, through 
print and electronic means, to the widest feasible 
universe of  potential prime contractors; and

(9)	 Assisting DBEs, and other small businesses, to develop 
their capability to utilize emerging technology and 
conduct business through electronic media.

Source: 49 CFR 26.

Portions of 49 CFR Part 26 Specific to Alternative 
Delivery Methods 

Federal regulations in 49 CFR Sections 26.39 and 26.53 contain 
the following requirements for alternative delivery projects: 
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•	 To foster small business participation on multi-year 
design-build contracts or other large contracts (e.g., 
for megaprojects) as part of this program element, 
recipients may include the strategy that bidders on the 
prime contract are required to specify elements of the 
contract or specific subcontracts that are of a size that 
small businesses, including DBEs, can reasonably per-
form. [49 CFR Section 26.39 (2)]

•	 State DOTs receiving federal funds for use on a design-
build project may establish a goal for the project. (In 
addition to design-build, this section also refers to 
“turnkey” contracts.) The master contractor then estab-
lishes contract goals, as appropriate, for the subcon-
tracts it lets. State DOTs maintain oversight to ensure 
that the contractor’s activities are consistent with fed-
eral DBE requirements. [49 CFR Section 26.53 (e)]

Other Federal Regulations Governing Alternative 
Delivery Method Contracts 

Title 23 Part 636 of the CFR covers FHWA’s policies con-
cerning the use of design-build for certain FHWA-funded 
contracts. The regulations include guidance on how agencies 
receiving FHWA funds can use nonprice factors to evalu-
ate proposers on design-build contracts. In the regulations, 
design-build is broadly defined to include design and con-
struction by a private developer, concessionaire, or other 
entity that might then operate or maintain the improvement. 

Title 23 Section 635.107 covers regulations concerning 
participation of DBEs on design-build contracts. These reg-
ulations cite 49 CFR Part 26 concerning use of the Federal 
DBE Program for design-build contracts. FHWA comments 
on this requirement strongly urge state transportation depart-
ments to modify their overall DBE program plans to include 
provisions for design-build contracts and note that state DOTs 
have flexibility in structuring these processes (FHWA 2002). 

The only additional restriction in Section 635.107 is that 
DBE commitments above the DBE contract goal for a design-
build project cannot be used as a proposal evaluation factor. 
As discussed in chapter four, state DOTs retain flexibility as to 
other evaluation scores related to DBE commitments or plans. 

STUDY APPROACH 

The study involved an extensive literature review followed 
by in-depth interviews with state DOTs, U.S.DOT staff, con-
tractors and consultants, DBEs, and trade organizations.

Review of Published Literature, State DOT Documents, 
and Other Sources

Study team members began by examining journal articles 
and other literature concerning the use of alternative deliv-

ery methods in the United States, including past NCHRP 
syntheses. State statutes were reviewed to identify legisla-
tion permitting or prohibiting the use of alternative procure-
ment methods for horizontal construction projects. A review 
of state DOT websites, RFP documents, DBE program man-
uals, and alternative procurement manuals was conducted. 
Individual state websites were evaluated to gain an under-
standing of the status of alternative procurement methods 
in each state. 

Interviews with State DOTs 

All 50 states plus the District of Columbia and Puerto Rico 
were contacted for in-depth interviews. Interviews were 
completed with 47 of the 52 state DOTs, a 90% response 
rate (see Figure 1 for a list of the state DOTs that completed 
interviews). Although state DOT representatives from 
Iowa, Louisiana, Maryland, Massachusetts, and Washing-
ton, D.C., were not successfully reached for an interview, 
other information for these state transportation depart-
ments was accessed. 

FIGURE 1  In-depth interview respondents from state DOTs.

In-depth interview discussion topics included the following:

•	 Authorization for alternative delivery methods;
•	 Use of alternative procurement, including design-

build, CMAR/CMGC, and P3;
•	 Application of the Federal DBE Program on alternative 

procurement projects;
•	 Sub-recipient use of alternative procurement; and
•	 Any challenges in goal setting, monitoring, and 

compliance. 

Interviews with 42 state DOTs included a member of the 
team responsible for the DBE program for that state DOT. 
The remaining six state DOT interviews were conducted 
with representatives from bid letting, contract compliance, 
contract awards, construction management, project manage-
ment, and legal departments. Some interviews also included 
other engineering or contracting staff, and one included the 
FHWA regional staff person for the DBE program. A copy of 
the interview guide is included in Appendix A. 
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Four U.S.DOT staff, five contractors and consultants, two 
DBE representatives, and two trade organization representa-
tives were also interviewed. 

LIMITATIONS

Many of the methods for applying DBE contract goals on 
alternative delivery method projects identified in this study 
were developed very recently, so more will be known about 
their success once the projects awarded under the new meth-
ods are complete. This may take two years or more. It will be 
longer still before new approaches to applying DBE contract 
goals to operational phases of P3 projects can be evaluated. 

A further limitation is that staff interviewed from state 
DOTs were not always knowledgeable about application 
of DBE contract goals to previous alternative delivery 
projects in their states. The interview information was 
often supplemented by other reviews of a state DOT’s 
practices. Where information from the interviews was 
inconsistent with documents for that state DOT or past 
research studies, an attempt was made to clarify those 
discrepancies. Even with these steps, it is possible that 
some of the information in the report that came from 
interviews is not fully accurate. 

As this study focuses on application of DBE contract 
goals for alternative delivery method projects, DBE con-
tract goals methods for traditional design-bid-build proj-
ects are discussed only as they are applied to design-build, 
CMAR/CMGC, and P3 projects. Much more could be 
learned about the variety of ways state DOTs use DBE 
contract goals for traditional design-bid-build projects, 
from goal-setting methodology through electronic track-
ing systems. 

One of the cautions in using the research is that U.S.DOT 
may not approve of some aspects of the new methods in 
use. Some state DOTs discovered that the practices they 
initially developed had to be revised to meet federal regu-
lations. Current practices of state DOTs that might require 
refinement are noted. It is important that state DOTs not 
regard all practices in place to have been endorsed by 
U.S.DOT. 

OVERVIEW OF THE REPORT

The report comprises six chapters:

•	 State DOTs that have used design-build, CMAR/
CMGC, and P3 alternative delivery methods were 
identified. Chapter two summarizes these results.

•	 Some state DOTs apply DBE contract goals to design-
build projects in the same way they do for traditional 
design-bid-build projects. Chapter three reviews the 
experience of these states. 

•	 Many states have deviated from traditional approaches 
for implementing DBE contract goals for alternative 
delivery method projects. Chapter four describes these 
new approaches. 

•	 Chapter five reviews state DOTs’ experience with DBE 
contract goals on CMAR and CMGC projects.

•	 Chapter six summarizes the study conclusions.

Several appendices, as well as a list of references and a 
bibliography, provide supporting information.

CHAPTER SUMMARY

The federal government requires state and local govern-
ments to implement the Federal Disadvantaged Business 
Enterprise Program if they receive certain U.S.DOT funds 
for transportation projects. State departments of transporta-
tion have been implementing some version of the Federal 
DBE Program since the 1980s.

Federal regulations and years of state DOT implementa-
tion of DBE contract goals govern how these goals are applied 
to design-bid-build contracts. In contrast, there are few fed-
eral regulations specific to the application of DBE contract 
goals to alternative delivery method projects. To determine 
whether states have adapted their standard application of 
contract goals for alternative delivery method projects, state 
DOTs were studied through a review of past research, compi-
lation of documents relevant to state DOT practices, in-depth 
interviews with state DOT staff and others, and follow-up 
research. Information concerning the use of alternative deliv-
ery methods was obtained for every state, and interviews 
were completed with staff of nearly every state DOT.
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CHAPTER TWO

USE OF ALTERNATIVE DELIVERY METHODS BY STATE DEPARTMENTS 
OF TRANSPORTATION

State transportation departments were contacted and 
existing information for state DOTs that have used design-
build, CMAR/CMGC, and P3 alternative delivery meth-
ods was reviewed.

DESIGN-BUILD

Many state transportation departments have made some 
use of design-build contracting methods for more than two 
decades (FHWA 2006). 

SEP-14

In 1990, FHWA established the Special Experimental Proj-
ects Number 14 (SEP-14) program to evaluate innovative 
contracting practices undertaken by state DOTs. State DOTs 
were interested in using new methods for cost and time sav-
ings and more efficient project delivery. The SEP process 
enables both federal and state transportation agencies to test 
and evaluate innovative contracting techniques that would 
otherwise be prohibited under current federal statutes and 
regulations. FHWA reports that between 1990 and 2002, 
about 300 projects representing $14 billion were proposed 
for design-build contracting under SEP-14 by transportation 
agencies (including state transit authorities, toll agencies, 
and local public agencies) in 32 states and the District of 
Columbia (FHWA 2006). 

Florida, Michigan, Ohio, and Pennsylvania had the larg-
est number and dollar volume of design-build projects autho-
rized under the SEP-14 program (FHWA 2006).

1998 TEA-21 and 2002 Final Rule

After a decade of evaluation under the SEP-14 program, 
design-build was designated as an operational (i.e., non-
experimental) technique. The 1998 Transportation Equity 
Act for the 21st Century (TEA-21) amended federal regula-
tions to allow the use of design-build contracting methods 
and required U.S.DOT to issue regulations to allow design-
build contracting for certain U.S.DOT-funded projects. In 
2002, FHWA published a Final Rule regarding design-build 
contracting (FHWA 2002). State DOTs were allowed to use 
design-build at their option but were not required to do so. 
The rule established design-build contracting projects as 

eligible to receive federal aid without special consideration. 
The rule was amended in 2007 (FHWA 2007).

At the time of this report, 45 states plus the District of 
Columbia and Puerto Rico have used design-build as a 
delivery method for state DOT projects (see Figure 2). As 
other researchers have found, this count is fluid and depends 
somewhat on one’s definition of “using design-build.” 

FIGURE 2  State DOTs that have used design-build or P3 as a 
delivery method (FHWA 2012b; Shakya 2013; Gransberg 2013b).

Nebraska is prohibited from using design-build on road, 
street, and highway projects. In Oklahoma, design-build is 
not authorized without special approval. Iowa does not have 
legislation specifically authorizing the use of design-build for 
highway projects but can apply the method for emergency pro-
curement. Wyoming and Arkansas have legislative authority 
to use design-build but have never used the method. 

A number of state DOTs, including New Jersey, North 
Dakota, Puerto Rico, and Wisconsin, have employed  design-
build methods in the past (especially under SEP-14) but have 
discontinued the use of design-build as a delivery method. 
(Puerto Rico reports that it may use design-build again.)

PUBLIC-PRIVATE PARTNERSHIPS

State transportation departments can select developers for 
public-private partnership projects using low bid methods, 
but P3 projects are considered to be in the family of design-
build contracting methods, as they often involve design, 
construction, and eventual operation of a transportation 
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improvement. The evolution of federal regulations regard-
ing P3 largely follows that of design-build contracting. For 
example, federal regulations concerning “public-private 
agreements,” such as FHWA’s 2007 Final Rule on Design-
Build Contracting, are often included under those for design-
build contracts (FHWA 2007).

At the time of this report, legislation authorizing the 
use of P3 as a delivery method was identified for 33 states, 
Puerto Rico, and the District of Columbia through the in-
depth interview and literature review process. Legislative 
authority for P3 includes broad enabling legislation and lim-
ited (project-specific or authorization by regulation) legisla-
tion (see Figure 3). 

FIGURE 3  State DOTs with legislative authority to use P3 
(Rall 2013).

CONSTRUCTION MANAGER AT RISK AND 
CONSTRUCTION MANAGER/GENERAL CONTRACTOR

Construction manager at risk and construction manager/
general contractor are similar alternative delivery meth-
ods that involve using a construction manager in the design 
stage that becomes the general contractor in the construction 
phase (see chapter one definitions). 

SEP-14

SEP-14 also allowed the use of CMAR and CMGC meth-
ods. Until July 2012, when the Moving Ahead for Progress 
in the 21st Century Act (MAP-21) was signed into law, 
FHWA allowed state DOTs to use CMAR/CMGC delivery 
methods only under the SEP-14 program (FHWA 2014a; 
FHWA 2014d).

MAP-21

Section C of MAP-21 is dedicated to the acceleration of 
project delivery. In order to develop the most effective prac-
tices to accelerate project delivery and reduce costs, the law 
amended 23 U.S.C. 112(b), which regulates bidding on fed-
eral highway projects, to allow the use of CMAR/CMGC 
(FHWA 2014a; FHWA 2014d).

As shown in Figure 4, 35 states plus the District of Columbia 
and Puerto Rico have some legislative authority to use CMAR/
CMGC on state DOT projects (FHWA 2012a; Gransberg 2013a, 
Shakya 2013). Arizona, Colorado, Florida, Maine, Michigan, 
Minnesota, Nevada, Oregon, and Utah have CMAR/CMGC 
experience. At the time of this report, California was in the ini-
tial phase of two CMGC projects. Massachusetts Bay Trans-
portation Authority (a division of Massachusetts DOT) and 
Rhode Island DOT have used CMGC on rail projects. 

FIGURE 4  State DOTs with legislative authority to use CMAR/
CMGC (FHWA 2012a; Gransberg 2013a; Shakya 2013).

CHAPTER SUMMARY

Most states have experience with alternative delivery 
method projects. At the time of this report, 45 states plus the 
District of Columbia and Puerto Rico had used design-build 
as a delivery method for state DOT projects. Legislation 
authorizing the use of P3 as a delivery method was identi-
fied for 33 states, Puerto Rico, and the District of Columbia 
through the in-depth interview and literature review pro-
cesses. Thirty-five states plus the District of Columbia and 
Puerto Rico have some legislative authority to use CMAR/
CMGC on state DOT projects. The CMAR/CMGC experi-
ence of nine state DOTs were reviewed.
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CHAPTER THREE

APPLICATION OF TRADITIONAL DISADVANTAGED BUSINESS 
ENTERPRISE CONTRACT GOALS TO ALTERNATIVE DELIVERY 
METHOD PROJECTS

Interviews were conducted with nearly every state DOT, 
and other information was obtained for the few state DOTs 
that did not participate in interviews. Based on this research, 
33 of the 48 state transportation departments that appear to 
have used design-build or P3 methods have applied DBE 
contract goals to those types of projects. 

Table 1 provides detailed information for 50 states, the 
District of Columbia, and Puerto Rico. Based on telephone 
interviews and other information sources, the first two col-
umns indicate whether the state DOT had used design-build 
or P3 methods. For the 48 state DOTs that had, the next three 
columns present information about use of DBE contract 
goals on any of those projects. Eight state DOTs had not set 
DBE contract goals on design-build or P3 projects, and use 
of DBE contract goals on past projects was unclear for seven 
state DOTs. These 15 state DOTs are discussed here:

•	 The Alaska Department of Transportation and Public 
Facilities (ADOT&PF) does not set a DBE contract goal if 
the contract is less than $1 million. ADOT&PF reported 
that it has not had a design-build project in which DBE 
contract goals were applied in the past 5 years.

•	 Puerto Rico’s design-build project did not receive any 
federal funds, so it did not use DBE contract goals.

•	 Florida, Idaho, Maine, New Hampshire, and Vermont 
have 100% race-neutral DBE programs. North Dakota 
completed two pilot design-build projects that were con-
sidered race-neutral projects. State DOTs with 100% 
race-neutral DBE programs do not apply DBE contract 
goals to any contracts, regardless of whether they are 
alternative delivery method or design-bid-build.

•	 Iowa DOT may have used design-build for emergency 
projects in the past, but the use of DBE goals on emer-
gency projects could not be determined. 

•	 Alabama, New Jersey, South Dakota, and Wisconsin 
DOTs completed design-build projects under the SEP-14 
program, but current DBE staff were not involved at the 
time of the SEP-14 projects and were unable to report on 
the use of DBE contract goals. These states have discon-
tinued the use of alternative delivery methods.

•	 The interviewee from Montana DOT reported that 
the state DOT does not set DBE contract goals on its 
design-build projects. However, the MDT design-build 
guidelines suggested that it had (Montana DOT 2008).

Many of the state DOTs that apply DBE contract goals 
to alternative delivery projects began by closely adhering 
to long-established methods used for their design-bid-build 
projects. Five of the 33 state DOTs that apply DBE contract 
goals to design-build and P3 projects appear to retain that 
approach, as shown in Table 2. 

Chapter three describes the steps in the traditional meth-
ods to applying DBE contract goals, from identification of 
the project to sanctions for noncompliance. This discussion 
provides the context for the chapter four examination of how 
state DOTs have developed new approaches to DBE program 
application. Also, states that have developed new approaches 
typically retain certain aspects of traditional methods.

EXAMPLES OF STATES APPLYING TRADITIONAL 
METHODS

State transportation departments in Delaware, Indiana, 
Mississippi, Pennsylvania, and Tennessee apply DBE con-
tract goal methods from design-bid-build projects to their 
design-build and P3 projects. Alaska DOT&PF reports that 
it plans to use this approach for future alternative delivery 
method projects.

Indiana DOT

In its proposals for design-build projects, Indiana DOT 
(INDOT) requires proposers to meet the DBE contract goal 
or show good faith efforts to do so. Proposers must show 
DBE commitments at that time. INDOT evaluates on a pass-
fail basis whether the proposer has complied with the DBE 
requirements. This parallels INDOT’s process for design-
bid-build projects.

Pennsylvania DOT

Pennsylvania DOT (PennDOT) is an example of a large state 
DOT with substantial design-build experience that applies 
traditional DBE contract goals to design-build and P3 con-
tracts. Under SEP-14, PennDOT had more than 50 design-
build projects approved. Pennsylvania was one of the four 
major states participating in the program, as discussed in 
chapter two.
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PennDOT closely follows its methods for design-bid-
build contracts in applying DBE goals to design-build proj-
ects. It uses a single DBE contract goal on design-build 
projects. The only difference is a minor one: on a traditional 
design-bid-build project, the goal is set by the manager of 
the Contract Awards Office; on design-build projects, the 
manager of the Contract Awards Office works with his or 
her counterpart in the Consultant Agreements Office to set 
the contract goal. PennDOT sub-recipients have also used 
federal funds to do design-build projects. 

TABLE 1

USE OF DBE CONTRACT GOALS FOR DESIGN-BUILD OR P3

Have Used 
D-B or P3

If Used D-B or P3, Applied 
DBE Contract Goals

Yes No Yes No Unclear

Alabama • •

Alaska • •

Arizona • •

Arkansas  •

California • •

Colorado • •

Connecticut • •

Delaware • •

District of Columbia • •

Florida • •

Georgia • •

Hawaii • •

Idaho •  •

Illinois • •

Indiana • •

Iowa • •

Kansas • •

Kentucky • •

Louisiana • •

Maine • •

Maryland • •

Massachusetts • •

Michigan • •

Minnesota • •

Mississippi • •

Missouri • •   

Montana •   •

Nebraska  •    

Nevada • •   

New Hampshire •  •  

New Jersey • •

New Mexico • •

New York • •

North Carolina • •

North Dakota • •

Ohio • •  

Oklahoma  •   

Oregon • •  

Pennsylvania • •  

Puerto Rico •  •

Rhode Island • •

South Carolina • •

South Dakota •  •

Tennessee • •

Texas • •

Utah • •  

Vermont •  •

Virginia • •  

Washington • •  

West Virginia • •  

Wisconsin • •

Wyoming  •

Total 48 4 33 8 7

TABLE  2

USE OF NEW OR TRADITIONAL METHODS FOR DESIGN-
BUILD OR P3 PROJECTS

States That Have 
Applied DBE Contract 
Goals to D-B or P3 
Projects

Use Same Methods 
as for Design-Bid-

Build Projects

Always or 
Sometimes Use New 

Methods

Arizona •

California •

Colorado •

Connecticut •

Delaware •

Georgia •

Hawaii •

Illinois •

Indiana •

Kansas •

Kentucky •

Louisiana •

Maryland •

Massachusetts •

Michigan •

Minnesota •

Mississippi •

Missouri •

Nevada •

New Mexico •

New York •

North Carolina •

Ohio •

Oregon •

Pennsylvania •

Rhode Island •

South Carolina •

Tennessee •

Texas •

Utah •

Virginia •

Washington •

West Virginia •

Total 5 28
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The first P3 project in Pennsylvania is set to begin soon, 
and PennDOT has applied traditional DBE contract goals to 
this project. 

Staff at PennDOT reported that keeping the process sim-
ple is a highly effective strategy for applying DBE goals to 
design-build projects. 

Delaware DOT

Delaware is an example of a small state that has substantial 
design-build experience. The Delaware DOT (DelDOT) has 
legislative authority for both design-build and P3 projects. 
The legislature approved 12 design-build pilot projects in 
2011, and the state has nearly reached the 12-project limit, 
including a vertical construction project (DMV facility). No 
P3 projects had been initiated at the time of the interview. 

DelDOT gives the apparent awardee 10 days after sub-
mitting its proposal to provide a letter of commitment, which 
includes a list of the subcontractors and DBE firms it intends 
to use. A signed contract for all DBEs (which must include 
information on the value of the contract) must be submitted 
by the prime contractor before groundbreaking. 

The difficulty DelDOT reported concerning its design-
build projects was that it has not been able to use its standard 
electronic tracking system to monitor payments. Instead, 
prime contractors must manually submit DBE invoice and 
payment information to the DBE program manager.

Mississippi DOT

Mississippi DOT (MDOT) has experience with three 
design-build projects. One is complete, and two are in pro-
cess. Design-build projects are handled and monitored the 
same way as typical design-bid-build projects. A single goal 
is set for the entire project, and it can be achieved during the 
design or construction phase. The winning proposer is given 
10 days after letting and award to provide a complete DBE 
list, which includes DBE names, work types, and work val-
ues for the project. MDOT reports that it has not encountered 
any problems treating design-build like design-bid-build, 
and DBE contract goals have been achieved or are on track. 

Tennessee DOT

Tennessee DOT (TDOT) completed one design-build proj-
ect under the SEP-14 program and has had five design-build 
projects since authorizing legislation was passed in 2007. 
The state also has legislation allowing a two-project pilot 
program for P3 tollway projects, but no P3 projects have 
been initiated at this time. 

The TDOT civil rights/DBE program staff do not 
become involved in the design-build project until the 

design phase is complete. They do not take part in RFQ/
RFP development or the selection process. A single goal 
is set for the construction phase once the design phase is 
complete. At that point, the project is treated like a typical 
design-bid-build project.

APPLYING DISADVANTAGED BUSINESS ENTERPRISE 
CONTRACT GOALS USING TRADITIONAL METHODS

Starting with identification of the project, application of 
DBE contract goals using traditional methods can be broken 
into seven stages:

1.	 Identifying the design-build project as appropriate for 
DBE contract goals;

2.	 Incorporating DBE program language and related 
requirements in RFQ, RFP, and contract documents;

3.	 Communicating opportunities to DBEs and other 
small businesses;

4.	 Establishing a DBE goal for the project;

5.	 Reviewing DBE proposal submissions when deter-
mining contract award;

6.	 Monitoring compliance; and

7.	 Remedying any noncompliance.

The discussion of each stage includes an assessment 
in chapter four of whether a method is still used with the 
new approaches.

1. Identifying the Design-Build Project as Appropriate 
for DBE Contract Goals

The first step in applying DBE contract goals is for engi-
neering staff to inform DBE program staff about a planned 
project that will receive federal funding. DBE program staff 
in state transportation departments say that the earlier they 
learn of a project, the greater the opportunity to ensure that 
steps are properly followed. This is especially important for 
megaprojects or other unusual projects. 

This step is the same for states that are applying tra-
ditional methods and new approaches to DBE contract 
goals on design-build projects, so some of the examples 
pertain to state DOTs beyond the five using traditional 
methods. Some state DOTs have early notification written 
into their design-build manuals. For example, the NYS-
DOT design-build manual requires that “the Office of 
Civil Rights (OCR) must be consulted early in the process 
to create the goals for the project and on an on-going basis 
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during the project for oversight and monitoring of the 
design-builder’s MBE/WBE [minority business enter-
prise/women’s business enterprise] or DBE program” 
(NYSDOT 2011).

Sometimes there is not a close working relationship or 
substantial advance communication between staff plan-
ning future projects and DBE program staff, who are most 
directly responsible for implementing the Federal DBE Pro-
gram. Interviews with several state DOTs found that staff 
responsible for the DBE program learned of and became 
involved in projects relatively late in the process. They were 
frustrated that they were being left out of the loop.

DBE program staff from some state DOTs reported the 
lack of an agency-wide understanding and commitment 
to effectively implement the Federal DBE Program. For 
example, some reported a just-check-the-box attitude in 
other divisions toward the DBE program. They noted that 
the commitment to effective use of the program must be in 
place from the beginning of a project, regardless of whether 
it is a design-bid-build or alternative delivery project.

In some state DOTs, engineering staff responsible for plan-
ning design-build projects are separate from staff handling 
design-bid-build projects. Additionally, alternative delivery 
projects are relatively new in some states. In these instances, 
the alternative project delivery staff and DBE program staff 
may need to build strong relationships from scratch. 

2. Incorporating DBE Program Language in RFQ, RFP, 
and Contract Documents 

Step 2 in the DBE contract goals process applies regard-
less of whether a state DOT applies a traditional or new 
approach. However, according to interviewees, it can be 
more challenging to incorporate appropriate contract lan-
guage for states with new approaches, as these materials 
must be developed from scratch.

Sample RFP Language

States using a traditional approach use the same or very sim-
ilar DBE program language in the RFQ, RFP, and contract 
documents as they use for design-bid-build projects. 

The traditional method for using DBE contract goals 
requires the proposer to meet a specific percentage DBE par-
ticipation goal, or show good faith efforts to do so, at or near 
the time of proposal. For example, the RFP for a DelDOT 
design-build project contained the following paragraph:

A DBE participation goal of seven percent (7%) has been 
established for this project. The design-builder is required 
to make good faith efforts to involve Department-certified 
DBE professional service and construction firms in the 
prosecution of the work. (DelDOT 2012, p. 27)

When a DBE goal is set for a U.S.DOT-funded contract, 
federal regulations require that solicitations for that contract 
communicate that a bidder or proposer has an opportunity to 
comply with the program either through meeting the goal or 
showing good faith efforts to do so. These and other solicita-
tion requirements for traditional design-bid-build contracts 
are listed in 49 CFR Section 26.53 (b).

Contract Language

Interviewees from states and FHWA were emphatic that 
DBE program requirements be clearly and comprehensively 
spelled out in all RFQ, RFP, and contract documents. Based 
on the review of documents in this study, states that imple-
ment DBE contract goals in the same way as they do design-
bid-build projects use the same or very similar contract 
language for both. 

Advice from Interviewees Concerning RFP, RFQ, and 
Other Contract Language

Several of the interviewees advised state DOTs to develop all 
DBE language for the RFQ, RFP, and contracts at the outset 
of the design-build procurement process. For example, the 
NYSDOT civil rights director urged other DOTs to include 
clear DBE contract language to ensure contractor compli-
ance, because dealing with contractors requires referring to 
the contract documents. 

An FHWA regional official with design-build experi-
ence advised state DOTs to develop the contract document 
before the RFP goes out. He cautioned that the size and 
complexity of alternative delivery projects means that state 
DOT staff and the contractor are less likely to think about 
DBE issues. The official observed that vague or nonexistent 
contract language can lead to difficulties implementing the 
DBE program. He advised state DOTs to include monitoring 
requirements in the contract, including language related to 
reporting, deadlines, dedicated point of contact, and sanc-
tions for noncompliance.

Inclusion in contracts of requirements concerning DBE 
contract goals is also specified in the federal regulations (see, 
for example, 49 CFR Section 26.53). The federal regulations 
do not provide the specific DBE language for the solicitation 
but do include certain requirements.

A related requirement is for state DOTs to include pro-
cedures used for design-build projects in their overall DBE 
program plans (FHWA 2002). 

3. Communicating Opportunities to DBEs and Other 
Small Businesses

Especially for large projects, state transportation depart-
ments begin outreach to the contracting community, 
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including DBEs, long before requests for qualifications or 
proposals are released. For megaprojects, outreach might be 
a year or more before contractors are developing proposals, 
according to state DOTs. This step in the process is the same 
for states using either traditional methods or new methods to 
apply DBE contract goals to design-build projects.

Based on interviews across state departments of trans-
portation setting DBE contract goals, state DOTs might start 
by holding a series of meetings explaining the project and 
contract opportunities (such as Minnesota DOT’s meet-and-
greets for short-listed proposers and potential subs/DBEs). 
The Ohio DOT continues outreach in partnership with the 
design-build team through the design phase.

Several interviewees noted that the need for advance 
outreach is one reason why it is important that DBE pro-
gram staff learn about upcoming alternative delivery 
method projects, especially large ones, early in their plan-
ning. One interviewee from a civil rights division reported 
that they have learned that more collaboration is needed 
between civil rights and other divisions at her state DOT. 
They could be partners in outreach activity and collaborate 
on monitoring. 

Communication issues exist for states with traditional 
approaches and those with new methods for applying DBE con-
tract goals. Chapter four provides examples of new approaches. 

4. Establishing a DBE Goal for the Project

States set DBE contract goals using methods that are simi-
lar to those used for design-bid-build contracts but with less 
information. As with other steps in the process, contract 
goal-setting did not vary between states that follow tradi-
tional approaches to applying DBE contract goals and those 
with new approaches. 

Single Goal for Design-Build 

State transportation departments were asked whether they 
set a single DBE goal for the entire project or one goal for 
design and a separate goal for construction. Among the five 
states using traditional approaches—

•	 One (Delaware) sets separate DBE contract goals for 
the design and construction portions of a design-build 
contract;

•	 Three (Indiana, Mississippi, and Pennsylvania) set a 
single DBE contract goal that combines design and 
construction; and

•	 One (Tennessee) sets a single DBE contract goal that 
pertains only to construction.

Including state DOTs that use new methods for DBE con-
tract goals, 21 of the 33 states that set DBE goals on design-

build projects use a single DBE contract goal that combines 
design and construction. 

Information at Time of Goal-Setting

Although information is limited, there are usually some 
planning-level cost estimates for the work when a goal for 
a design-build project needs to be established. For example, 
Caltrans staff reported that when setting a DBE contract goal 
on a design-build project, they might be working with only 
30 general bid items, compared with 200 items on a typical 
design-bid-build project, which made goal-setting difficult. 

Nevertheless, state DOTs reported that they were able to 
set DBE contract goals on design-build projects. Only one 
state DOT interviewed reported that it did not apply DBE 
contract goals on design-build projects because of insuffi-
cient information to calculate those goals. 

Methods for Calculating a DBE Contract Goal

According to state DOTs, when they are determining the 
level of the goal, they typically consider the sizes and types 
of work involved, location within the state, and availability 
of DBEs (and sometimes other firms) to perform that work. 

State DOTs reported that they apply the same process for 
DBE goal-setting for design-build contracts as they do for 
design-bid-build projects, just with less refined information. 
No interviewees indicated that they had developed a sub-
stantially different approach for these projects. Two general 
approaches were identified through interviews and review of 
available documentation.

One approach, Virginia DOT’s goal-setting process, 
assesses whether there would be competition among DBEs 
(not just one DBE in the discipline) for each area of work. If 
there is competition, VDOT considers that item as “possible 
for DBEs.” It considers the number of projects going on in a 
particular area and whether DBEs would be able to work on 
an additional project. VDOT also examines past projects in 
that geographic area, the goals that were set, and whether they 
were reached. After developing a percentage figure through 
these methods, VDOT cuts the amount in half to set the proj-
ect goal. VDOT then reviews the proposed goal internally. 
Revisions can occur at any stage before contract award.

Caltrans uses a similar approach. According to interviews 
with Caltrans, the standard DBE goal-setting process applies 
when developing a DBE contract goal for design-build con-
tracts, with certain constraints. In its standard process, Cal-
trans identifies work items likely to be performed by the 
prime contractor and then reviews remaining items for sub-
contractor work. It determines how many DBEs appear to 
match those items based on types of work and project loca-
tion. If there are only a few DBEs available for an item, Cal-
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trans does not count that work area in the DBE contract goal 
calculation. Caltrans then applies certain discounts (e.g., for 
supplies or trucking). It can set a goal of zero percent if the 
amount of work that can be subcontracted is negligible or 
the availability of DBEs for that work is minimal. Finally, 
Caltrans applies an overall discount factor adjusting the 
DBE contract goal. The major difference for design-build 
contracts is that Caltrans staff might be working with 30 
general bid items for design-build, compared with 200 items 
on a typical design-bid-build contract. 

At the time of this report, Arizona DOT (ADOT) was 
an example of a state DOT that uses a somewhat different 
contract goal-setting system. Like other states, ADOT starts 
with dollar estimates by work areas. It also screens to ensure 
that a minimum number of DBEs (three) are available for 
a work item before that item can be counted toward a DBE 
contract goal. It then matches DBEs and other firms to each 
work item and develops a percentage of available firms that 
are DBEs for each item (by dividing DBEs by total firms 
available for that item). The percentage goal is determined 
by multiplying the DBE percentages for each work item by 
the dollars for the work item, totaling results, and dividing 
by the total contract value. (Although this study did not delve 
into the DBE goal-setting process of each state DOT, this 
approach appears to be uncommon and, according to an 
FHWA representative, is not endorsed by FHWA.)

Challenges in Setting a DBE Contract Goal for a Design-
Build Project

Several state DOTs reported that there is much less information 
to set a DBE contract goal for a design-build contract than for a 
design-bid-build contract. For example, Caltrans reported that 
lack of complete information is a difficulty in setting DBE con-
tract goals (estimates for 30 cost items rather than 200). 

Beyond challenges associated with less-detailed estimates, 
a few states noted difficulty in factoring in the effect of con-
current projects in a region, especially given the length of a 
large design-build project For example, NYSDOT expressed 
concern over the lack of a mathematical formula to alter the 
goals based on other concurrent FTA, FAA, and FHWA proj-
ects in the area. This was especially evident after Hurricane 
Sandy. This state DOT also reported that most design-build 
projects have a longer duration, which makes it more difficult 
to set a goal appropriate for future contracting work. 

Interviews with state DOTs indicated that they approach 
such challenges in the same way for design-build and design-
bid-build projects. 

Review of Initial Calculations

State DOTs that use formulas or programs to calculate an 
initial DBE goal usually have an opportunity to adjust the 

goal based on staff review. Often teams of staff members, 
including professionals outside a civil rights division, con-
tribute to this goal-setting process. For example, Michigan 
DOT includes representatives from many different offices 
within the DOT that review individual project goals. A com-
mittee chair has the authority to set the final contract goal 
(and to set a goal without committee review when there is a 
tight deadline).

Range of Goals

When asked about the range of goals on design-build proj-
ects, state departments of transportation gave a wide range 
(2% to 15% or more). The Federal DBE Program does not 
require that a DBE contract goal be established for every 
U.S.DOT-funded contract. For example, on one design-build 
project, Utah DOT determined that the goal would be zero 
percent, so it did not set a DBE contract goal. This is allowed 
under the DBE program. 

A few interviewees from state DOTs reported community 
or political pressure to set a particularly high goal. A num-
ber of interviewees reported that a standardized goal-setting 
process, with internal review mechanisms, helps to consis-
tently set reasonable and achievable DBE contract goals. 

On some alternative delivery method projects, the state 
DOT refines the initial DBE contract goal as more informa-
tion becomes available on the scope of the work, subcon-
tracting opportunities, and types of supplies and materials 
needed for the project. 

•	 North Carolina DOT (NCDOT). NCDOT examines 
contractor feedback about excessive DBE contract 
goals. For example, if all four bidders say 14% is too 
high, NCDOT will reconvene the goals committee to 
review the goal. NCDOT has reexamined DBE con-
tract goals on a few occasions but rarely found a need 
to change them. 

•	 Texas DOT (TxDOT). TxDOT can adjust a contract 
goal any time before the contract is signed if the goal 
was set long before the project was awarded. A goal is 
rarely adjusted once the project is awarded.

•	 Caltrans. Caltrans may adjust a DBE contract before 
contract award. For example, Caltrans once increased 
the DBE contract goal from 10% to 13.5%.

5. Reviewing DBE Proposal Submissions to Determine 
Contract Award

Evaluation of proposer DBE requirements can be conducted 
at the RFQ or RFP stage (RFP stage is more common). Under 
traditional methods, DBE program staff consider whether 
the proposer has met the DBE contract goal or shown good 
faith efforts to do so based on information submitted with or 
near the bid date for the proposal. 
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•	 Proposers submit dollar commitments to individually 
identified DBEs for specific work items; and/or

•	 Proposers document their good faith efforts to achieve 
the DBE contract goal if they fall short of the goal.

Either method is an approved way of complying with 
DBE contract goals under the Federal DBE Program. Pro-
posers are evaluated on a pass-fail basis; they have either met 
the goal or shown good faith efforts to do so, or they have 
not. If the state transportation department determines that 
the proposer is not in compliance, its proposal is rejected. 
Federal regulations require that the state DOT provide an 
opportunity for a contractor to appeal this decision through 
the procedures established by that state DOT. If the proposal 
is initially found to be in compliance, other proposers have 
an opportunity to challenge this determination through bid 
protest procedures established by the agency. 

Typically, only those firms with valid DBE certification 
within that state can be counted toward meeting a DBE con-
tract goal; however, cross-state projects (Kentucky’s Ohio 
River Bridges, for example) allow firms certified in either 
state to be counted. On the Tappan Zee Bridge project, 
FHWA granted NYSDOT special permission to allow DBEs 
certified in any state to be used to contribute toward the DBE 
goal. In the wake of Hurricane Sandy, with a number of fed-
erally funded projects happening concurrently, the agency 
needed to consider outside DBEs to enable primes to achieve 
DBE goals. 

Required Information About DBEs

Federal regulations provide the flexibility to agencies to 
allow bidders to submit such information after time of bid 
(but before contract execution). 49 CFR Section 26.53 (b) 
covers what the agency requires from the contractor at time 
of bid or before contract execution:

•	 The names and addresses of DBE firms that will par-
ticipate in the contract;

•	 A description of the work that each DBE will perform;
•	 The dollar amount for the participation of each DBE 

firm;
•	 Written documentation of the bidder/offeror’s commit-

ment to use a DBE subcontractor whose participation it 
submits to meet a contract goal;

•	 Written confirmation from the DBE that it is partici-
pating in the contract as provided in the prime contrac-
tor’s commitment; and

•	 If the contract goal is not met, evidence of good faith 
efforts.

Federal regulations require a state DOT to make sure 
all information is “complete and accurate and adequately 
documents the bidder/offeror’s good faith efforts” before 
executing the contract. The DBE commitments are just 

that—the contractor must use the DBEs at the indicated dol-
lar amounts unless it requests and receives permission from 
the state DOT to make changes. DBEs can be added to the 
contract, but no DBEs can be substituted without good cause 
and prior written approval from the agency [49 CFR Section 
26.53 (f)(1)]. 

Timing of Required Information

For traditional design-bid-build projects, some state DOTs 
require all the DBE participation information to be submit-
ted with the bid, while others allow bidders a certain number 
of days after the bid date to provide the supporting informa-
tion. Bidders on traditional design-bid-build contracts often 
complain that it is onerous to require DBE identification and 
prices at time of bid given the pressures of bid day, and many 
states give bidders time after the bid date to provide DBE 
commitments. For example, Mississippi DOT gives propos-
ers 10 days between bid date and award to provide a com-
plete DBE list that includes DBE names, work descriptions, 
and work values for the project. This requirement is the same 
as for MDOT’s design-bid-build projects. On the other hand, 
DBEs (and other subcontractors) sometimes complain of bid 
shopping or bid manipulation if some listing of DBEs (or all 
subcontractors) is not included with the bid.

Good Faith Efforts

Appendix A to 49 CFR Part 26—Guidance Concerning 
Good Faith Efforts—requires that a state DOT apply good 
faith efforts in any situation in which it has established a 
contract goal. The appendix provides eight general examples 
of what an agency might consider as part of a bidder’s good 
faith efforts to meet a DBE contract goal. Even with this 
guidance, the federal regulations recognize that assessment 
of whether a contractor has made good faith efforts to meet 
a contract goal is a judgment call based on the evaluation of 
objective criteria. 

As a recipient, it is up to you to make a fair and reasonable 
judgment [regarding] whether a bidder that did not meet 
the goal made adequate good faith efforts. It is important 
for you to consider the quality, quantity, and intensity of 
the different kinds of efforts that the bidder has made. 
The efforts employed by the bidder should be those that 
one could reasonably expect a bidder to take if the bidder 
were actively and aggressively trying to obtain DBE 
participation sufficient to meet the DBE contract goal. 
Mere pro forma efforts are not good faith efforts to meet 
the DBE contract requirements. We emphasize, however, 
that your determination concerning the sufficiency of 
the firm’s good faith efforts is a judgment call: meeting 
quantitative formulas is not required.

Who Must Submit Information

Requiring DBE information from all or a subset of contractors 
is useful for several reasons, including knowing whether other 
bidders had difficulty meeting the DBE contract goal when 
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evaluating the good faith efforts of the low bidder or highest 
rated proposer (49 CFR Part 26, Section V of Appendix A). 

Appeals Process

Federal regulations in 49 CFR Section 26.53 (d) provide 
guidance on an agency’s appeals process: 

•	 The decision on reconsideration must be made by an 
official who did not take part in the original determi-
nation that the bidder/offeror failed to meet the goal or 
make adequate good faith efforts to do so.

•	 The bidder/offeror must have the opportunity to meet 
in person with the reconsideration official to discuss 
the issue of whether it met the goal or made adequate 
good faith efforts to do so.

•	 The agency must send the bidder/offeror a written 
decision on reconsideration, explaining the basis for 
finding that the bidder did or did not meet the goal or 
make adequate good faith efforts to do so.

The result of the reconsideration process is not adminis-
tratively appealable to U.S.DOT. 

6. Monitoring Compliance

As with traditional design-bid-build projects, dollar com-
mitments to specific DBEs are established as part of the 
contract. State DOT staff monitor whether those DBEs actu-
ally receive that work and attain the stated dollar commit-
ment (or evaluate prime contractors’ requests to substitute a 
DBE). After contract award, traditional monitoring methods 
focus on obtaining and approving subcontracts for DBEs, 
and monitoring and verifying payments to DBEs. The state 
transportation department ensures that the DBE goal is met 
or that the prime contractor has made good faith efforts to 
do so in performance of the contract. State DOTs also moni-
tor compliance with other requirements, such as commer-
cially useful function (CUF); prompt payment and return 
of retainage for all subcontractors, including DBEs; and no 
substitution of DBEs without good cause and written state 
DOT approval. The state transportation department will also 
respond to any complaints from DBEs during the course of 
the contract. 

The most common traditional monitoring methods 
include evaluation of payment forms or other information 
and conducting onsite visits. Several state DOTs mentioned 
that design-build projects can be large and involve DBEs 
as first- and second-tier subcontractors. Monitoring can be 
challenging. Civil rights staff typically have other monitor-
ing responsibilities on a contract, including certified payroll 
and other equal employment opportunity (EEO) require-
ments. Often, a manager in civil rights coordinates work 
performed by the state DOT’s field staff (either civil rights or 
project delivery staff) or staff of the sub-recipient involved 

with the project. Some states, such as Arizona and Utah, pro-
vide the tracking tools to the prime contractor. 

7. Remedying Any Noncompliance

State DOTs typically use the same remedies for noncompliance 
in alternative delivery method projects and design-bid-build 
projects. Both types of projects have similar contract provi-
sions in the event that a contractor fails to meet the DBE goal 
for the project or cannot show good faith efforts to do so. There 
are also remedies for other types of noncompliance, including 
for terminating a DBE subcontract without good cause and 
prior written approval from the state DOT. Federal regulations 
require that potential administrative remedies for noncompli-
ance be included in the contract [see 49 CFR Section 26.53 (h)]. 

Differences in remedies for noncompliance between state 
DOTs that use traditional methods for DBE contract goals 
and those that use new methods were not identified.

If the state transportation department concludes that the 
prime contractor is not making good faith efforts to meet 
the DBE goal, it may hold meetings with the contractor to 
address those concerns. Contracts include remedies for non-
compliance such as these:

•	 Withholding payment to the contractor until the situa-
tion is resolved (Colorado DOT as one example);

•	 Finding the contractor to be in breach of contract (a 
sanction that 49 CFR Section 26.13 requires to be in 
the contract);

•	 Contract termination (Nevada DOT); or
•	 Liquidated damages, often dollar-for-dollar for any unap-

proved shortfall in the DBE participation (frequently 
included in contracts). There are variations of liquidated 
damages. For example, Arizona DOT may reduce the 
damages to 50 cents per dollar of unobtained DBE par-
ticipation if it is a first offense and ADOT determines 
that the failure was an unintentional error or oversight.

Some state transportation departments have remedies 
that extend beyond the life of the contract, including these:

•	 Reducing the contract rating, limiting bonding, or 
reducing bid capacity (Ohio DOT and TxDOT); or

•	 Probation or suspension from bidding (NCDOT and 
Virginia DOT). 

Florida DOT evaluates contractors on their cumulative 
efforts regarding DBE participation and, although it indi-
cates that it operates a 100% neutral program, can penalize 
a contractor if it consistently falls short of the overall annual 
DBE goal for the state. 

The decision to impose sanctions typically involves lead-
ership from civil rights, engineering, and legal divisions. 
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Note that 49 CFR Sections 26.101, 103, 105, 107, and 109 
provide remedies for compliance and enforcement.

CHAPTER SUMMARY

Of the 48 state transportation departments that appear to 
have used alternative delivery methods, 33 have applied 
DBE contract goals to those types of projects. Many of the 
state DOTs that apply DBE contract goals to alternative 

delivery projects began by closely adhering to long-estab-
lished methods used for their design-bid-build projects, but 
only five appear to have retained that approach. 

Chapter three described the seven stages of applying 
the DBE goals program to a contract using traditional 
methods. Some state DOTs advise closely adhering to as 
many of these steps as possible and only varying when 
necessary. Chapter four describes new approaches to cer-
tain steps.

Current Practices to Set and Monitor DBE Goals on Design-Build Projects and Other Alternative Project Delivery Methods

Copyright National Academy of Sciences. All rights reserved.

http://www.nap.edu/22112


� 21

CHAPTER FOUR

NEW APPROACHES FOR APPLYING DISADVANTEGED BUSINESS 
ENTERPRISE CONTRACT GOALS

of bid. However, most subcontractors cannot provide quotes 
based on an incomplete design, so NYSDOT has modified 
its procurement documents to request a plan for reaching the 
applicable DBE contract goal and demonstration of good 
faith efforts before submittal of the proposal. In addition, 
contract documents require evidence of continuing compli-
ance to be submitted after contract award. Design-builders 
secure DBEs as the design for each project component is 
completed. NYSDOT concludes that this process allows 
compliance with the Federal DBE Program without placing 
DBEs and other subcontractors at risk of bidding on incom-
plete plans (NYSDOT 2011).

South Carolina DOT

Until May 2014, SCDOT used traditional DBE contract 
goal methods, in which commitments were required at time 
of proposal. SCDOT was unsatisfied with this approach, 
as were DBEs and prime contractors. On its new 385/I-85 
interchange design-build project in Greenville, SCDOT is 
requiring proposers to submit a plan for DBE participation at 
time of proposal and provide DBE commitments within 180 
days of project award. According to SCDOT, primes, DBEs, 
and agency staff have all found this method to be acceptable.

SCDOT reported that it had to reject some proposals for 
previous design-build projects because proposers failed to 
meet the DBE contract goals or show good faith efforts to 
do so. On one project, the director of construction decided 
to reject all proposals and rebid the project because of one 
proposer’s noncompliance with the DBE contract goals. 
SCDOT also reported that DBEs sometimes backed out of 
the commitments they made at contract award because they 
could not do the work or could not maintain their prices by 
the time the work came up, which might be two years later. 
Prime contractors complained that it was hard to provide 
commitments because so little was known about project 
design at time of proposal. SCDOT also indicated that many 
proposers in South Carolina came from out of state and were 
not familiar with this method for design-build projects. 

Utah DOT

UDOT reported that traditional application of DBE contract 
goals was unsatisfactory for the agency, prime contractors, 
and DBEs. The DOT found that design-build projects evolved 

Twenty-eight of the 33 state DOTs applying DBE contract 
goals to design-build contracts have deviated from tradi-
tional approaches for implementing the Federal DBE Pro-
gram for alternative delivery method projects. Chapter four 
describes variations in frequently used new approaches. 

BARRIERS THAT EMERGED WITH APPLICATION OF 
TRADITIONAL APPROACH TO DESIGN-BUILD

State DOTs and others report that requiring a proposer to 
make DBE commitments at time of proposal creates a sub-
stantial disadvantage to applying a traditional DBE contract 
goals approach to alternative delivery projects. The state 
DOTs discussed here provide examples of why many states 
have adopted new procedures.

Colorado DOT

CDOT initially began applying DBE contract goals to design-
build projects by allowing proposers to decide whether to 
adhere to the traditional practice of submitting commit-
ments to use specific firms or, alternatively, to provide gen-
eral commitments by work area and explain why they could 
not identify individual firms. CDOT found that most pro-
posers made specific commitments but then requested many 
changes between the time of proposal and the actual work. 

CDOT reported that prime contractors much prefer a sys-
tem that requires commitments only for DBE engineering-
related firms immediately after contract award and allows 
them to provide commitments for DBE construction firms 
closer to when those firms will be used. This method miti-
gates the issue of changes in DBE commitments between 
proposal and actual work due to changes in the businesses 
or the project. For example, on one project, a DBE listed in a 
$7 million up-front commitment lost its certification by the 
time of the work.

New York State DOT

NYSDOT’s design-build manual discusses the difficulties 
of applying traditional DBE contract goals to design-build 
projects. In design-bid-build projects, the contractor can 
identify the specific work subcontractors will perform and 
request binding quotes to perform that work before the time 
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quickly as the design progressed, which often resulted in 
changes in subcontract work items. As a result, some com-
mitments that were made early in the proposal period could 
not be fulfilled, leaving committed DBEs without work. 

UDOT now requires proposers simply to commit to 
meeting the DBE contract goal, or demonstrate that they 
have made good faith efforts to do so, at time of proposal. 
For a proposal to be considered, the proposer must select 
one of those two options, but so far it seems that no pro-
poser has used the second option. Proposers do not need 
to submit DBE commitments at time of proposal or before 
contract execution. Instead, the winning proposer must 
submit DBE commitment prior to use of the subcontractor. 
UDOT reported that this change substantially improved 
the process for applying DBE contract goals to design-
build contracts.

Caltrans

Caltrans reported more opportunities for a prime contractor 
to meet the DBE contract goal on a design-build project than 
a traditional project owing to the size and length of construc-
tion time (most are 3–4 years long). To take advantage of 
these differences, Caltrans modified its approach to using 
DBE contract goals. Caltrans now requires only a plan for 
DBE participation from proposers. The selected design-
builder then has more time to identify and involve DBEs in 
the contract. Some design-builders seek out new DBEs and 
actually help some of them get certification to count toward 
the DBE goal. A design-build project could allow the design-
builder more flexibility to customize work components and 
develop smaller scopes of work to involve more DBEs.

Virginia DOT

VDOT has traditionally examined compliance on a pass-fail 
basis at the RFP evaluation stage of a design-build project. Pro-
posers had to meet the contract goal or show good faith efforts. 
They also had to identify commitments to DBEs. VDOT 
reported that it tried to get industry to find DBEs up front, but 
this approach met resistance from design-builders. Design-
build teams said that by the time they get to a DBE’s work, the 
DBE might be out of business or working on other jobs. 

To find ways to improve its approach to DBE contract 
goals on design-build projects, VDOT conducted a num-
ber of meetings with prime contractors and DBEs. Based 
on their input and suggestions from VDOT divisions, the 
department developed a new approach to DBE contract goals 
that removed the requirement to identify commitments to 
specific DBEs at time of proposal.

Beginning in February 2014, VDOT changed to a new 
process (Special Provisions 107.15, which is included as 
Appendix E to this report). VDOT still requires a statement 

that proposers will meet the goal or be able to show good 
faith efforts at time of proposal. However, it now requires 
that the design-builder submit a list of DBEs and dollar com-
mitments after contract award. 

VDOT initially used this model on its P3 projects and has 
extended it to design-build projects.

SUMMARY OF NEW APPROACHES, BY STAGE

Table 3 summarizes the key differences for new approaches 
for each of the seven stages in the process described in chapter 
three. The balance of chapter four describes the use of new 
techniques in place of the traditional methods for each stage.

1. Identifying the Design-Build Project as Appropriate 
for DBE Contract Goals 

This step does not vary between states applying traditional 
methods and those applying new approaches to DBE con-
tract goals on design-build contracts.

2. Incorporating DBE Program Language in RFQ, RFP, 
and Contract Documents 

Inclusion in contracts of requirements concerning DBE 
contract goals is specified in federal regulations (see, for 
example, 49 CFR Section 26.53). Incorporating appropri-
ate contract language in the DBE contract goals process 
can be more challenging for states that use new approaches. 
Because the processes are new, there is a greater need to 
include considerable detail concerning the process and 
expectations of the contractor before receiving qualification 
statements or proposals. 

Appendix B shows the complete DBE provisions for 
a design-build project in 2013 from North Carolina DOT. 
Appendix F provides DBE special provisions for design-
build projects from Minnesota DOT. 

One U.S.DOT staff person pointed out that alternative 
delivery methods allow state DOTs to ask for things they 
cannot request in a design-bid-build project. He added that 
the state DOTs could be working on this additional contract 
language for all types of alternative delivery projects, includ-
ing large P3s. He urged state DOTs to be the subject matter 
expert on DBE contract goals and design-build contracts. He 
said that the law firms that draw up contracts for design-
build projects are sophisticated when it comes to finance but 
simply copy DBE components from other states; he has seen 
unrelated program material from one state copied and pasted 
into contracts for other states. 

In its review of the success of a particular design-build 
project, Colorado DOT advised requesting proposers 
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to encourage development and opportunities, including 
unbundling, for DBEs and small businesses as part of their 
proposal preparation. CDOT advised that these efforts 
could be compensated through the stipends paid to propos-
ers (CDOT 2012).

Interviewees from state transportation departments indi-
cated that engineering staff and others involved in design-
build procurements may not fully understand the Federal 
DBE Program and its requirements. They said that impor-
tant steps can be missed as a result of this lack of aware-
ness. Some DBE program staff indicated that they should 
be involved from the beginning of these projects but were 
not. One person said it feels as though the DBE program is 
an afterthought.

In the same way, state DOT and industry interviewees 
reported that DBE program staff may not understand alter-
native delivery contracting methods. 

Some state transportation departments have developed 
committees that included DBE program staff, engineering 
staff, and professionals from other divisions to establish and 
communicate DBE program requirements to all parts of the 
organization involved in project contracting and delivery. 
Some state transportation departments have involved prime 
contractor and DBE representatives in these discussions. It 
appears that these efforts can succeed in incorporating the 
DBE program in each stage of the contracting and project 
delivery process.

Minnesota DOT has developed protocols for internal 
communication guidelines and responsibilities in its design-
build manual. The guidelines require that the design-build 
program manager contact the Office of Civil Rights when—

•	 Any early design-build team communications are to 
take place;

•	 A pre-RFQ meeting has been planned for a project;
•	 An RFQ is advertised for a project; or
•	 An RFP is advertised.

Agencies have expressed concern that, with so many play-
ers involved—including FHWA, U.S.DOT, state DOTs, and 
local agencies—there are many opportunities for failure. Cal-
trans recently had difficulty with local agencies operating the 
goals program primarily through good faith efforts that were 
not adequately supported. The Caltrans representative raised 
the issue of who has the authority to intervene in local author-
ity goal-setting. She said that Caltrans can influence this but 
can’t require local agencies to change a goal. In the future, Cal-
trans will require its concurrence on any local agency approval 
of good faith efforts on projects that are $2 million or more. 

3. Communicating Opportunities to DBEs and Other 
Small Businesses

According to state DOTs, those that use new methods for 
DBE contract goals on alternative delivery method projects 
must typically expand the scope and length of their outreach 
efforts to DBEs and other small businesses.

TABLE 3

KEY DIFFERENCES FOR NEW APPROACHES TO USING DBE CONTRACT GOALS

Stage in the Process Traditional Approach to 
Design-Build and P3

New Approaches to Design-
Build and P3

Change from Traditional Approach

1.	 Identifying the project as appropriate for 
DBE contract goals

Need to involve DBE pro-
gram staff early

Need to involve DBE program 
staff early

No difference

2.	 Incorporating DBE program language in 
RFQ, RFP, and contract documents

Need to incorporate DBE lan-
guage into all documents 

prior to RFQ

Need to incorporate DBE lan-
guage into all documents prior 

to RFQ

Need to create custom language for 
innovative approach

3.	 Communicating opportunities to DBEs 
and other small businesses

Outreach from project identi-
fication through proposal date

Outreach from project identifica-
tion through construction phase

Extended length of outreach

4.	 Establishing a DBE goal for the project Set DBE goal based on infor-
mation prior to RFQ/RFP

Set DBE goal based on informa-
tion prior to RFQ/RFP

No difference

5.	 Reviewing DBE proposal submissions 
when determining award

Commitments or DBE plan

Pass-fail or scoring

Proposers indicate whether 
can meet goal or show good 

faith efforts

Proposers provide DBE com-
mitments with proposal or 

immediately after

Typically pass-fail

Proposers indicate whether can 
meet goal or show good faith 

efforts

Proposers provide DBE plan

Pass-fail or scoring

No difference

No DBE commitments with 
proposal

Can score or conductpass-fail review 
of plan

6.	 Monitoring compliance Track DBE commitments 
(subcontracts, payments)

Review good faith efforts

Receive DBE commitments

Review good faith efforts

Refine/monitor DBE plan

DBE commitments in construction 
phase

Can evaluate based on plan 
execution

 Review plan execution

7.	 Remedying any noncompliance Apply remedies for

any noncompliance

Apply remedies for

any noncompliance

No difference
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Continued Outreach

Traditional outreach efforts end once a project is awarded. 
Some state DOTs have adopted outreach efforts that con-
tinue throughout the duration of the design-build contract. 
The following are some of these state DOTs.

Missouri DOT.  FHWA has identified the Missouri DOT 
community engagement approach as a model for DBE out-
reach. The approach is designed to reach out to new groups 
of participants. The community engagement attempts to 
bring all stakeholders together, including the state DOT, 
FHWA, contractors/bidders, prime contractors, subcontrac-
tors, community-based organizations, apprentices, and pre-
apprentices. Advisory committees meet monthly throughout 
the duration of a project to watch over the prime contractor 
and ensure that goals are being met.

Georgia DOT. For future P3 contracts, the Georgia DOT 
(GDOT) begins communicating with DBEs and prime con-
tractors about the work well in advance of proposal dead-
lines. GDOT identifies DBEs involved in work areas that 
might be a part of the project to let them know about the 
project and the teams that might be competing for the work. 
GDOT does the same for potential proposers.

Minnesota DOT. The following textbox presents a broad 
range of strategies for inclusion of DBEs and other small 
businesses in the Minnesota DOT’s (MnDOT’s) alternative 
delivery method projects. The department notifies DBEs and 
other small businesses of contract opportunities early in the 
design-build procurement process. MnDOT has a standard-
ized process for notifying the Office of Civil Rights of key 
events (MnDOT 2013b). 

Retaining Consultants to Assist with Outreach Efforts

At least six state DOTs interviewed retain consultants to 
perform intensive DBE and small business outreach efforts, 
from identification of the project well into construction. 
Sometimes the design-build team is required to hire this 
consultant (Caltrans has this requirement for some of its 
design-build contracts). 

The design-builder on a recent Maryland DOT project 
retained a consultant to assist with DBE compliance, out-
reach efforts, and supportive services for DBEs, which 
included training on business development, joint venturing, 
bidding, and estimating, and referrals to bonding and insur-
ance institutions.

4. Establishing a DBE Goal for the Project 

Most state DOTs set DBE goals using traditional methods. 
However, some states have established new goal-setting 
methodologies.

Setting Separate Goals for Design and Construction 

Among the state DOTs using new methods, nine set separate 
DBE contract goals for design and construction, and 17 set 
a single goal combining design and construction. Two set a 
single goal but do not include design in it. Some states set 
separate goals for the design and construction portions of a 
design-build contract. Table 4 summarizes results for these 
state DOTs and the five states that use traditional methods. 

The traditional method for setting a DBE contract goal 
is one goal for the entire project. Sometimes the state DOT 
(e.g., NCDOT) sets a goal for the construction portion only. 
The following are examples of the traditional method:

•	 Until mid-2013, Arizona DOT set a single DBE contract 
goal on a design-build project. Now it sets a separate 
DBE goal on the preconstruction portion of the contract. 

•	 Caltrans sets separate DBE contract goals for P3 projects.
•	 Colorado DOT decided to set two goals in the future 

in response to the fear among DBEs that professional 
design DBEs do not get any work on design-build proj-
ects. The goals for the two components are based on 
work types. For example, the design-builder submits 
commitments for engineering-related DBEs even if 
they are to be used later in the project.

•	 Maryland DOT establishes a goal for the overall proj-
ect with a separate goal for the professional services/
engineering portion. For example, the approved over-
all DBE participation goal for a project is established 
at 15% of the total price, with a subgoal of 20% for 
professional services. Professional services include 
design, supplemental geotechnical investigations, 
surveying and other preliminary engineering, quality 
control as defined in the contract, environmental com-
pliance activities, utility coordination, permitting, and 
public information (Maryland DOT). This method of 
handling dual goals is rare among state DOTs.

•	 After gaining experience on its first few projects, Missouri 
DOT decided to establish separate goals for the design 
services and construction services on its third, fourth, 
and fifth design-build projects. Design-builders met the 
DBE goals during construction, and the agency wanted to 
increase DBE participation in the design phase.

•	 NYSDOT has the option of setting separate contract 
goals on the design and construction phases. The 
department may also set separate goals for various ele-
ments of the work under the contract. 

•	 Until recently, TxDOT set separate goals for design 
and construction. In 2014, the agency went back to set-
ting a single goal. 

•	 NCDOT develops goals for the construction portion 
of design-build projects. NCDOT has a race-neutral 
program for design and excludes the design portion of 
the contract for any goal-setting. For a $200 million 
project, of which design is $10 million, NCDOT will 
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set a goal (10% for example) on the $190 million that 
is construction. Unlike design-build, NCDOT includes 
the design portion in the goal for P3 projects.

Setting DBE Contract Goals for the Operations Phase of a 
P3 Contract

Some P3 projects include an operational phase.

•	 Caltrans is now doing its first P3 project, Presidio 
Parkway in San Francisco. DBE goals were set for dif-
ferent phases of the contract. 

•	 Colorado DOT is going forward with a P3 project and 
will use DBE contract goals in the same way they are 
used for design-build, with the exception of the 30-year 

maintenance phase of the P3. For that phase, CDOT 
will treat the concessionaire as a local agency receiv-
ing FHWA money through the department. If the con-
cessionaire lets a project for maintenance work, it will 
submit a scope of work to CDOT, which will then set 
the DBE contract goal, just as for a design-bid-build 
project. CDOT will oversee and monitor performance.

•	 Illinois and Virginia DOTs set a DBE goal for the oper-
ations phase of P3 projects.

•	 The Massachusetts Bay Transportation Authority 
(MBTA), a part of the Massachusetts DOT, set a 15% 
DBE goal for a 2013 P3 procurement for the operation 
and maintenance of its commuter rail system. MBTA 
set that goal by reviewing the potential subcontracted 
work items involved in operations and maintenance.

Minnesota DOT Small Business Program Inclusion Strategies

(1)	 Early Engagement—Identification early on of  projects that have opportunities for small business or projects that have 
alternative delivery methods.

(2)	 Focus on Design/Build and Large-scale Projects—These projects are more likely to yield opportunities for small businesses 
and account for the majority of  the department’s overall DBE goal. Early identification, communication, and coordination 
with OCR can make a big difference in the goal and goal attainment.

(3)	 Meet ’n’ Greets—These are important and provide opportunities for prime and small business owners to meet and network. 
Opportunity for the department to communicate program rules, regulations, objectives and expectations.

(4)	 Mandatory Subcontracting—This has worked well. On projects where this option has been utilized, there has been small 
business participation in scopes of  work that traditionally have not benefitted DBEs and other small businesses.

(5)	 De-bundling—Even though it does not guarantee disadvantaged business enterprise/targeted group business/veteran 
participation, it does provide an opportunity for those businesses to compete against other small businesses. We need 
assistance from the district in identifying scopes that minimize the risk to the department.

(6)	 Goal Setting—Communication with and assistance from project engineers and estimators when OCR staff  have questions 
regarding work items, quantities and the tools we utilize when we set small business program goals.

(7)	 Meeting the Goal vs. Good Faith Efforts—Consistent and unified message. The focus should be placed on the effort directed 
toward meeting the goal. It will be evident even if  unsuccessful. Not meeting the goal opens up opportunities for delay and 
the risk of  the project not being awarded on time or starting on time. When that happens, nobody wins.

(8)	 Post-Award Activities—Communication and cooperation ensure that the small business program participation levels 
committed to at the time of  contract clearance are achieved throughout the project and at the conclusion of  the project. It 
also helps the department meet state and federal reporting requirements. There is not an expectation for District personnel to 
be civil rights specialists, but those that interact on the project on a daily basis should contact OCR if  they have questions or 
identify possible red flags. We will take it from there. 

(9)	 Prompt Payment—Assistance with holding prime contractors accountable for possible violations of  the State Prompt 
Payment Statute.

(10)	 Project Managers—Key players in the department’s effort and the initiative at the federal level to expand and increase 
small business participation in areas other than construction. Keeping DBE/TGB/veteran firms in mind when there are 
opportunities for direct-select contracting.

(11)	 Communication—Always the key to achieving program goals and objectives.

Source: MnDOT 2013b.
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“No Goals” Approach

Hawaii DOT does not set DBE goals in the proposal process. 
At time of proposal, proposers identify the percentage of DBE 
participation they plan. They list the DBEs they expect to use 
and the planned subcontract values for those firms. The list of 
DBEs and values are included in the proposals. The proposed 
amount becomes the DBE goal for the winning proposer. 
There is no requirement to include additional details about 
how the design-builder plans to meet the DBE percentage. 
Proposed DBE participation is usually less than 3%. 

FHWA Guidance

FHWA’s 2002 Final Rule for Design-Build Contracting 
considered state DOT and other input regarding DBE goal-
setting. FHWA’s Discussion of Comments in the Final Rule 
indicated that state transportation departments might consider 
separate DBE goals for the various elements of a design-build 
project. At the state DOT’s discretion, “In some cases it may 
be appropriate to utilize separate DBE goals for design and 
construction services (or other services such as right-of-way 
acquisition, construction inspection, etc.)” (FHWA 2002).

5. Reviewing DBE Proposal Submissions to Determine 
Contract Award

Because of the difficulties associated with committing sub-
contractors before the design has been completed, FHWA 
permits the use of an alternative DBE compliance approach 
for design-build projects (FHWA 2002). 

Some state DOTs conduct pass-fail evaluations of submit-
ted DBE plans, and others score the plans. There are differ-
ences in when state transportation departments require lists of 
potential DBEs and individual commitments. State DOTs that 
use these types of approaches reported that proposers almost 
always indicated that they would meet the DBE contract goal 
set for a design-build or P3 project. The DOTs reported that 
design-builders almost always met those goals.

Sample DBE plans are provided in Appendices C and D. 
Appendix C is an example of a plan submittal from a design-
builder on a 2013 Texas DOT project. Appendix D contains 
three design-builder DBE and workforce/EEO project plan 
submittals for the Louisville-Southern Indiana Ohio River 
Bridges Project, a collaboration between the Kentucky 
Transportation Cabinet and Indiana DOT. 

Pass-Fail Evaluation of DBE Plans

Many state DOTs evaluate the plans on a pass-fail basis. Any 
proposer that fails the evaluation of the DBE plan is not con-
sidered further in the proposal process. State transportation 
departments using pass-fail evaluation include the following:

NCDOT is involved in its first competitive P3 project. It 
will require reporting of DBEs on the operations phase of a 
P3 contract, but the department has not set a DBE goal or 
required any show of good faith efforts. 

Florida DOT reports that it is still considering how aspi-
rational DBE goals will apply to the operations and mainte-
nance phase of a P3 contract, but it might seek to obtain 9% 
DBE participation each year.

TABLE 4

USE OF NEW OR TRADITIONAL METHODS FOR DESIGN-
BUILD OR P3 PROJECTS (AMONG ALL STATE DOTS USING 
DBE CONTRACT GOALS)

States That Have 
Applied DBE 
Contract Goals to 
D-B or P3 Projects

Goal for 
Construction 

Only

Single Goal 
for Design and 
Construction

Separate 
Goals for 

Design and 
Construction

Arizona •

California  •

Colorado  •

Connecticut •

Delaware •

Georgia •

Hawaii •

Illinois •

Indiana •

Kansas •

Kentucky •

Louisiana •

Maryland •

Massachusetts •

Michigan •

Minnesota •

Mississippi •

Missouri •

Nevada •

New Mexico •

New York •

North Carolina •

Ohio •

Oregon •

Pennsylvania •

Rhode Island •

South Carolina •

Tennessee •

Texas •

Utah •

Virginia •

Washington •

West Virginia •

Total 3 20 10
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required to identify each DBE they will use at the time of 
proposal submissions. Only the plan is evaluated. 

WSDOT reported that important early steps with design-
build projects are communicating with the DBE community 
before the project, readying them for the amount of work to 
be done, and having the prime engaged with the DBE pro-
gram. The new process for reviewing plans brings design-
build into the same system used to review minority, women, 
or small business enterprise participation plans. In the 
future, WSDOT will confer with the winning contractor to 
review the plan and determine whether it can be enhanced 
if necessary.

Virginia DOT. Like UDOT, VDOT conducts a pass-fail 
evaluation of proposer compliance at time of proposal with-
out requiring a DBE plan (discussed in more detail later in 
this chapter). 

Point Scoring of DBE Plans

Some state DOTs evaluate DBE plans and assign point 
scores, which are added to the scores for other elements of 
a proposal. Federal regulations allow scoring as long as the 
evaluation does not include DBE achievement beyond the 
stated DBE goal for a contract (explained later in this part 
of chapter four.)

Colorado DOT. Proposals must include a plan for how a 
proposer will meet the goal or demonstrate good faith efforts 
if it cannot achieve the goal. No specific commitments to 
firms are required. On a recent $100 million design-build 
contract, plans were scored by a committee that included 
civil rights staff and representatives of some other depart-
ments (e.g., environment, communications). At this point, 
CDOT does not assign evaluation criteria for what makes the 
best plan; each evaluator can see it differently. The highest-
scoring DBE plan had specific strategies for DBE participa-
tion by work area, including backup plans for meeting the 
DBE goals.

Florida DOT. Although this provision is not currently in 
application, FDOT’s DBE program plan anticipates that it 
would use the following procedures if it used DBE contract 
goals on such projects:

The Department would utilize preference points for 
subcontracting to DBEs on design-build solicitations 
and other similar solicitations that are awarded based on 
a point system as opposed to the low bid process. This 
would allow 5% of the total points to be awarded if the 
proposer submits 8.60% (or the current overall DBE 
goal) DBE utilization in their proposal. Additional bonus 
points may also be awarded if the proposer exceeds the 
8.60% DBE goal. (FDOT 2013)

This portion of FDOT’s plan (again, not currently in appli-
cation) may run afoul of 23 CFR Section 635.107 because of 

Caltrans. Meeting DBE plan requirements at the time of 
proposal submission is pass-fail. According to a Caltrans 
interviewee, Caltrans looked into assigning points for exceed-
ing the goal, but apparently FHWA said that was prohibited. 

Missouri DOT. The Missouri DOT (MoDOT) conducts 
a pass-fail evaluation of each proposer’s DBE and work-
force plan, which outlines how a proposer intends to achieve 
the goal. On MoDOT’s first two design-build projects, the 
proposers were required to sign an agreement to meet the 
goal or make good faith efforts to do so. On the more recent 
design-build projects, proposals must include a commitment 
to meeting the goal and provide as much DBE participation 
information as possible. 

New York State DOT. The standard design-build procure-
ment documents require proposals to include a satisfactory 
plan for reaching the applicable project goal and a dem-
onstration of good faith efforts through submission of the 
proposal, as well as providing appropriate evidence of good 
faith efforts undertaken before submittal of the proposal 
(Norville and Streett n.d.). 

NYSDOT’s minimum requirements for DBE plans 
require that they—

•	 Identify specific economically feasible work units to 
be performed by DBEs over the course of the project;

•	 Describe the outreach efforts to meet the project’s DBE 
goals;

•	 Include a system of reporting that will document 
attainment of the DBE participation schedule, achieve-
ment of the project’s DBE goal, and compliance with 
applicable government rules; and

•	 Include an affirmation regarding the proposer’s inten-
tion to make good faith efforts to achieve the project’s 
DBE participation goal.

Utah DOT. UDOT requires proposers to indicate only that 
they (1) will meet the DBE contract goal or (2) have made 
good faith efforts to do so. UDOT reports that, to date, no 
proposers have used the good faith efforts option at time of 
proposal. UDOT does not require proposers to submit a DBE 
plan, saying that requiring a plan would add no value. UDOT 
interviewees reported that contractors are very aware of the 
DBE requirement and know they should never be the cause 
of UDOT losing federal funding on a contract.

UDOT had a scoring system for DBE plans about six 
years ago but changed it to pass-fail because, in practice, the 
scores were always the same for each proposer. 

Washington State DOT. Each proposer is required to sub-
mit a DBE plan that the Washington State DOT (WSDOT) 
evaluates on a pass-fail basis. The Office of Equal Opportu-
nity (OEO) is responsible for this review. Proposers are not 

Current Practices to Set and Monitor DBE Goals on Design-Build Projects and Other Alternative Project Delivery Methods

Copyright National Academy of Sciences. All rights reserved.

http://www.nap.edu/22112


28�

the potential consideration of “bonus points,” but it could be 
easily remedied by removing the reference to bonus points. 

Indiana DOT. INDOT sets a DBE contract goal for P3 
projects, then scores the plans proposers submit for meeting 
the goal. Some proposers will perform outreach and hold 
events before developing a proposal, and can then refer to 
that effort in their proposals. At time of proposal, INDOT 
asks proposers to submit an “anticipated list” of DBEs 
(which does not reflect commitments). 

Kentucky Transportation Cabinet. On the Louisville-
Southern Indiana Ohio River Bridges Project, the Kentucky 
Transportation Cabinet (KYTC) assigned points to the DBE 
portion of the proposal in place of a pass-fail evaluation. 
According to KYTC, this method helped emphasize the 
importance of the DBE goals on the project and improved 
the best-value selection process. Five points out of 100 were 
reserved for DBE and workforce plans. Proposers were 
evaluated on their demonstrated ability to meet or exceed 
DBE expenditure. The process included an evaluation team, 
a nonvoting advisory member, and a nonvoting FHWA par-
ticipant. The three proposers’ scores for DBE were 4.8, 4.8, 
and 5.0. Because of the close total scores (99.2 versus 98.8 
between the winning proposer and the runner-up), DBE 
points could theoretically have made the difference in the 
contractor selection if the scoring of the DBE plan had more 
than a 0.2-point spread. 

The following are examples of favorable comments in the 
review of DBE plans from the three proposers:

•	 Integrated team approach;
•	 Experience exceeding DBE goals on other projects;
•	 Strong communications plan for DBEs;
•	 Having already held multiple outreach events;
•	 Providing a DBE list;
•	 Dividing work into small packages;
•	 Commitment to addressing any disputes within 10 

days;
•	 Assigning a subcontract manager to each firm;
•	 Internal team training;
•	 Offering same training to DBEs that they give to joint 

venture staff; and
•	 Prompt payment policies.

It is important to note that one comment was “stated goal 
in excess of 8%” (the DBE contract goal). Negative com-
ments included these:

•	 Didn’t identify anticipated percentage DBE participation;
•	 Lacked detail in certain aspects of the plan; and
•	 Weak payment explanation.

Ohio DOT. Proposals for Ohio DOT megaprojects require 
the proposer to provide a DBE plan, which is scored as a 

part of the evaluation process. More comprehensive plans 
receive higher scores. The proposer is directed to submit a 
plan that clearly articulates the methods it intends to employ 
to meet the goal or make good faith efforts to meet the goal. 
Examples of innovative and aggressive good faith strategies 
include the use of a diversity and inclusion consultant. Pro-
posals also describe efforts to reach out to DBEs and poten-
tial DBEs eligible for certification that may be affected by or 
benefit from the project.

Ohio DOT’s boilerplate for the DBE program for design-
build selection criteria includes the following standard lan-
guage (Ohio DOT 2011):

Describe the DBT’s plan to employ an independent 
Diversity and Inclusion Consultant. 

The DBE goal for this project is set at ?????. The DBT 
should submit a plan that clearly articulates the methods 
it intends to employ to meet the goal or make good faith 
efforts to meet the goal. Include innovative and aggressive 
strategies including the use of the Diversity and Inclusion 
Consultant. Describe the DBT’s efforts to reach out to 
DBEs and potential DBEs eligible for certification that 
may be impacted by, or benefit from, the project.

The Department will use the following criteria to 
distribute Outreach To The Disadvantaged Enterprise 
Community And On-The-Job-Training Goal points.

Plan to Achieve DBE Goal of ?????	 25% of points

Plan Outreach to the Disadvantaged  
Community	 25% of points

Plan to Achieve ???? Trainees	 25% of points

Plan for Training, Retention and  
Tenure of Trainees	 25% of points

FHWA Regulations on Proposal Scoring for DBE Partici-
pation. Title 23 of the CFR, Section 635.107 prohibits pro-
posal scoring systems for design-build that give more points 
for a DBE commitment higher than the DBE goal set for the 
contract. Other forms of scoring related to DBE participa-
tion or a DBE plan appear to be acceptable.

This issue was discussed in comments on the 2002 Pro-
posed Rule. FHWA received comments from the Associ-
ated General Contractors of America suggesting that “DBE 
commitments ‘above or below’ the contractual requirements 
must not be used as a proposal evaluation factor in deter-
mining the successful Offeror” (FHWA 2002). FHWA’s 
response in the Final Rule Comments was that “the degree 
of DBE use in excess of the goal should not be used as an 
evaluation factor that would provide an additional credit or 
preference in the selection process” (FHWA 2002).

FHWA Regulations on One-Stage or Two-Stage Evalua-
tion of DBE Issues. Title 23 of the CFR, Part 636 provides 
for proper evaluation of design-build proposals. Guidance on 

Current Practices to Set and Monitor DBE Goals on Design-Build Projects and Other Alternative Project Delivery Methods

Copyright National Academy of Sciences. All rights reserved.

http://www.nap.edu/22112


� 29

the use of factors in a two-stage evaluation process (i.e., both 
an RFQ and an RFP stage) affects how state DOTs might 
evaluate DBE plans or commitments. Section 636.303 notes 
that criteria used in the first stage are not to be used again in 
the second stage. 

It might be possible to include different factors regard-
ing DBE issues in the two stages. For example, a contrac-
tor’s past success implementing the Federal DBE Program 
might be included as an evaluation factor in the prequali-
fication stage, and its proposed DBE plan for the specific 
design-build project might be a factor in the proposal stage 
(for short-listed firms). 

This regulation caused the North Carolina Department 
of Transportation to change its DBE evaluation process. 
NCDOT once evaluated a proposer’s DBE plan at both the 
RFQ and the RFP stages. It now evaluates DBE plans only 
at the RFQ stage. Scoring of the DBE plan helps determine 
whether a proposer is short-listed. 

Contractor Feedback. When asked about a pass-fail or 
scoring approach to evaluating the DBE plan submitted with 
a proposal, one contractors’ trade association noted some 
advantages and disadvantages of each:

•	 Either method is subjective and therefore somewhat 
perilous for the proposer, especially if evaluators do not 
have a full understanding of what they are evaluating;

•	 Pass-fail has the most risk to the proposer (proposer is 
out if it fails the DBE plan requirement);

•	 All-or-nothing point systems (e.g., 5 points if pass and 
0 points if fail) are somewhat less draconian but still 
may be risky and may inadequately reflect nuances of 
what is being evaluated; and

•	 Graduated point systems (e.g., 0 to 5) might be best, 
as they are more forgiving of evaluators who are less 
knowledgeable about a topic.

Timing of DBE Commitments

With the new approaches to DBE contract goals on design-
build contracts, many state DOTs allow proposers to submit 
a general commitment to meet a contract goal at the time 
of proposal submission, followed by specific commitments 
to DBEs before those firms are used. State DOTs in Ari-
zona, California, Colorado (for the construction phase), New 
Mexico, South Carolina, Utah, and Virginia are examples 
of agencies using this approach. Processes in some of these 
states are described below.

Colorado DOT. CDOT requires commitments for DBE 
construction firms before those firms are used. Commit-
ments for DBE engineering-related firms are required before 
the first notice to proceed. CDOT reported that primes much 
prefer this system.

New Mexico DOT. On its current design-build project, the 
New Mexico DOT (NMDOT) gave the design-builder sub-
stantial flexibility in the timing of individual DBE commit-
ments, as long as those commitments were received before 
the use of the DBE. 

NMDOT indicated that this flexible approach to DBE 
commitments has been successful. The design-builder regu-
larly enters DBE contract and payment information into 
NMDOT’s reporting system, so the agency receives timely 
information on DBE achievement. 

South Carolina DOT. SCDOT requires commitments 
within 180 days after project award. According to SCDOT, 
primes, DBEs, and the agency have all found this method to 
be acceptable. 

Virginia DOT. Proposers on VDOT design-build projects 
are not required to submit a DBE plan with their proposals. 
At the time of proposal submission, proposers are required 
to meet the contract goal or show good faith efforts. They are 
required to state in the letter of submittal that they are com-
mitted to achieving the DBE goal for the project. 

Federal Regulations. In explaining the 2002 Final Rule 
for Design-Build Contracting, FHWA discussed the advan-
tages and disadvantages of different timing for requiring 
specific DBE commitments from design-build contractors 
(FHWA 2002). There was some concern that allowing con-
tractors to furnish DBE commitments after contract award 
would create issues with enforcement and weaken the use of 
DBE contract goals. Options discussed included requiring 
proposers to sign and notarize letters of subcontract intent 
(co-signed by the DBE) confirming that the contractor had 
actually discussed the project with the DBE, including spe-
cific products/services at specific amounts. 

However, FHWA concluded that it is not always feasible to 
require DBE commitments before the award and left flexibil-
ity for state DOTs to craft policies appropriate for their states. 

The level of design provided in the RFP document is often 
not sufficient to allow the design-builder to enter into sub-
contracts. In many cases, the design-builder may not have 
advanced the design to a sufficient level during the proposal 
process to serve as a basis for negotiating subcontracts. In 
many cases, it will be impractical to require design-build 
proposers to provide DBE subcontract commitments before 
the award of the contract. (FHWA 2002)

6. Monitoring Compliance

Under new approaches for DBE contract goals, the monitor-
ing phase expands from ensuring that listed DBEs are used 
and paid to assessing a broad range of contractor efforts to 
meet the DBE contract goal. 
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Continued Good Faith Efforts

State DOTs that implement new approaches to DBE contract 
goals on design-build contracts must ensure that, when per-
forming the contract, the design-builder has met the DBE 
contract goal or made good faith efforts to do so. Typically, 
a DBE plan is required with the proposal and becomes part 
of the contract. Depending on the comprehensiveness and 
quality of the plan, monitoring good faith efforts may be as 
straightforward as tracking whether the design-builder fol-
lows through on its DBE plan for the project. 

If a state DOT determines that a design-builder has not 
met the goal or good faith efforts requirements, that con-
tractor can request administrative reconsideration [49 CFR 
26.53 (d)]. Federal regulations require that the state DOT’s 
decision on reconsideration must be made by an official who 
did not take part in the original determination that the bid-
der/offeror failed to meet the goal or make adequate good 
faith efforts to do so.

Minnesota DOT. MnDOT requires that, during the term 
of the contract, the design-builder continues to make good 
faith efforts to ensure that DBEs have maximum opportu-
nity to successfully perform on the contract, and that the 
design-builder meets its DBE goal. MnDOT’s examples of 
continued good faith efforts include these:

•	 Negotiating in good faith to obtain DBE participation 
both before and during the life of the project; 

•	 Continuing to provide assistance to DBEs in obtain-
ing bonding, insurance, and so on, if required by the 
contract; 

•	 Notifying a DBE in writing of any potential problem 
and attempting to resolve the problem before for-
mally requesting approval from the MnDOT Office of 
Business Development to obtain a substitute DBE or a 
DBE participation modification; 

•	 Ensuring that all vendors, including DBEs, are paid 
promptly for work satisfactorily completed within the 
previous 30 calendar days; 

•	 Timely quarterly submission of payment statements; and
•	 Quarterly submission of a good faith effort plan to 

show ongoing efforts made to achieve the DBE partici-
pation goal (MnDOT 2010).

Federal Regulations. Title 49 of the CFR, Section 26.53 
describes the good faith efforts procedures and requirements 
state DOTs must follow when using DBE contract goals; 49 
CFR Part 26, Appendix A defines and describes what is 
meant by “making good faith efforts to meet the goal.” 

The following textbox reproduces this description. As 
Appendix A points out, the list is not meant to be exhaus-
tive. The list is also not meant as simply a “yes-no” checklist, 
“It is important for you to consider the quality, quantity and 

intensity of the different kinds of efforts that the bidder has 
made.” Appendix A summarizes the guidance in this way: 
“The efforts employed by the bidder should be those that one 
could reasonably expect a bidder to take if the bidder were 
actively and aggressively trying to obtain DBE participation 
sufficient to meet the DBE contract goal. Mere pro forma 
efforts are not good faith efforts to meet the DBE contract 
requirements” (49 CFR Part 26, Appendix A).

Federal regulations in 49 CFR Section 26.53 (d) out-
line the provisions for administrative reconsideration that 
agencies must provide to a bidder or proposer if the agency 
determines that the contract has failed to meet the good faith 
effort requirements. 

Some state DOTs have expanded upon these examples 
of good faith efforts in their DBE program plans. Oregon 
DOT has developed best practices for prime contractors to 
encourage DBE participation in CMGC contracts. The text-
box above provides this list. 

Assessing Good Faith Efforts: WSDOT’s Alaskan Way 
Viaduct Design-Build Contract

Seattle Tunnel Partners (STP), a joint venture of Dragados 
USA and Tutor Perini Corp., won the $1.35 billion Alaska 
Way Viaduct (AWV) design-build contract (signed in Janu-
ary 2011). Washington State DOT set an 8% DBE goal on 
the contract, and the STP proposal agreed to meet it. The 
goal amounted to $91 million of work for DBEs. STP could 
achieve the 8% minimum contract requirement by award-
ing work to DBE firms or through documented good faith 
efforts. As a recipient of federal transportation funds for the 
project, WSDOT was obligated to provide oversight of STP’s 
performance and to enforce its contractual commitments. 

As of March 2013, DBE participation on the project was 
less than 1%. A number of barriers to participation emerged, 
as demonstrated by a complaint about STP’s actions filed 
with FHWA by the owner of Washington State Trucking 
(Complaint: DOT#2012-0257). FHWA received complaints 
from eight other DBEs and responded with a November 1, 
2013, Report of Investigation (Mathis 2013).

Investigation 

The investigation found WSDOT in noncompliance with its 
obligations under the Federal DBE Program requirements. 
FHWA deemed that WSDOT had not provided adequate 
oversight of the DBE program by permitting STP “to use 
merely pro forma efforts to meet the Project’s 8 percent goal 
and report inflated DBE commitments.” The investigation 
addressed the following two key issues.

Issue 1. Did WSDOT provide requisite DBE program 
oversight by ensuring that STP used adequate good faith 
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efforts when it attempted to replace an excavating company 
(a DBE firm that lost its certification early in the project) 
with another DBE?

Conclusion, Issue 1. While STP ultimately hired another 
DBE to replace the excavating company, the procedures it fol-
lowed created barriers and hardships for DBEs, which does 
not conform to good faith efforts requirements. WSDOT 
failed in its oversight responsibility to ensure that STP used 
good faith efforts to find other DBEs once the decision was 
made to replace the initial excavating company.

Issue 2. Did WSDOT meet the requisite oversight and 
monitoring obligations to ensure DBE program compliance 
by STP? Specifically, did WSDOT monitor STP’s project 

DBE goal attainment, including whether STP’s procurement 
practices mitigated barriers for DBEs to allow them equal 
opportunities to participate on the project as subcontractors?

Conclusion, Issue 2. WSDOT failed to oversee and 
adequately monitor STP’s efforts to achieve the DBE goal. 
WSDOT failed to intervene when it recognized that STP’s 
efforts to meet the DBE goal were not of the nature of the 
efforts contemplated and required under the DBE regulations.

Ultimately, FHWA’s investigation found the following:

1.	 Noncompliance with DBE program obligations. 
Although WSDOT was obligated to provide over-
sight and enforce STP’s contractual commitments to 

A.	 Soliciting through all reasonable and available means (e.g., attendance at pre-bid meetings, advertising and/or written notices) 
the interest of  all certified DBEs who have the capability to perform the work of  the contract. The bidder must solicit this 
interest within sufficient time to allow the DBEs to respond to the solicitation. The bidder must determine with certainty if  
the DBEs are interested by taking appropriate steps to follow up initial solicitations.

B.	 Selecting portions of  the work to be performed by DBEs in order to increase the likelihood that the DBE goals will be 
achieved. This includes, where appropriate, breaking out contract work items into economically feasible units to facilitate DBE 
participation, even when the prime contractor might otherwise prefer to perform these work items with its own forces.

C.	 Providing interested DBEs with adequate information about the plans, specifications, and requirements of  the contract in a 
timely manner to assist them in responding to a solicitation.

D.	 (1) Negotiating in good faith with interested DBEs. It is the bidder’s responsibility to make a portion of  the work available 
to DBE subcontractors and suppliers and to select those portions of  the work or material needs consistent with the available 
DBE subcontractors and suppliers, so as to facilitate DBE participation. Evidence of  such negotiation includes the names, 
addresses, and telephone numbers of  DBEs that were considered; a description of  the information provided regarding the 
plans and specifications for the work selected for subcontracting; and evidence as to why additional agreements could not be 
reached for DBEs to perform the work.

	 (2) A bidder using good business judgment would consider a number of  factors in negotiating with subcontractors, including DBE 
subcontractors, and would take a firm’s price and capabilities as well as contract goals into consideration. However, the fact that 
there may be some additional costs involved in finding and using DBEs is not in itself  sufficient reason for a bidder’s failure to meet 
the contract DBE goal, as long as such costs are reasonable. Also, the ability or desire of  a prime contractor to perform the work of  
a contract with its own organization does not relieve the bidder of  the responsibility to make good faith efforts. Prime contractors 
are not, however, required to accept higher quotes from DBEs if  the price difference is excessive or unreasonable.

E.	 Not rejecting DBEs as being unqualified without sound reasons based on a thorough investigation of  their capabilities. The 
contractor’s standing within its industry; membership in specific groups, organizations, or associations; and political or social 
affiliations (for example, union vs. non-union employee status) are not legitimate causes for the rejection or nonsolicitation of  
bids in the contractor’s efforts to meet the project goal.

F.	 Making efforts to assist interested DBEs in obtaining bonding, lines of  credit, or insurance as required by the recipient or 
contractor.

G.	 Making efforts to assist interested DBEs in obtaining necessary equipment, supplies, materials, or related assistance or services.

H.	 Effectively using the services of  available minority/women community organizations; minority/women contractors’ groups; 
local, state, and federal minority/women business assistance offices; and other organizations as allowed on a case-by-case basis 
to provide assistance in the recruitment and placement of  DBEs.

Source: 49 CFR 26, Appendix A.
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achieve 8% DBE participation, FHWA reported that 
the state agency maintained a “hands-off” approach. 
Hence, WSDOT did not meet its obligations to pro-
vide meaningful oversight of STP’s efforts to hire 
DBE firms to meet the 8% DBE contract goal for the 
AWV design-build project.

2.	 Noncompliance through pro forma good faith efforts. 
FHWA determined that while STP held many out-
reach events, these events were merely pro forma, as 
they rarely resulted in job opportunities for DBEs.

3.	 Suppression of DBE participation. STP’s procure-
ment practices created artificial barriers for DBE 
participation by setting onerous and unfair require-
ments in their RFPs that were inconsistent with 
DBE regulations [49 CFR Section 26.53 (g)]. For 
example, STP enforced a confusing electronic bid-
submission process, unnecessary bonding require-
ments, and a strict low-bid policy that FHWA 
determined negatively affected DBE participation. 
Requiring DBEs to submit personal and finan-
cial information resulted in additional hardships, 
according to FHWA, as did certain specifications 
on truck ownership and fleet size. Apparently, none 
of those requirements had been applied to the initial 
excavating company.

4.	 Implied DBE participation but limited follow-through. 
STP also had a number of not-to-exceed contracts, 
which implied substantial DBE participation but did 
not lead to much work. FHWA found “inflated DBE 
participation reports based on unsubstantiated com-
mitments” (FHWA 2013).

FHWA’s investigation resulted in written notice directing 
WSDOT to—

•	 Take all appropriate actions against STP available 
under its contractual agreement;

•	 Work with STP to identify specific actions to achieve 
the 8% DBE goal by project completion in 2015 (now 
2016); and

•	 Revise its DBE program plan to institute effective 
monitoring and oversight measures for all contracts, 
including design-build, to ensure that contractors 
either meet contract goals or provide documentation 
of meaningful good faith efforts to do so (Mathis 
2013).

Achieving Compliance

WSDOT agreed to comply with the FHWA directives. 
WSDOT began by engaging an outside consultant to moni-
tor STP’s efforts and designating an AWV program DBE 
manager for support and oversight. 

Initial efforts were followed by a November 22, 2013, let-
ter from Chris Dixon, STP project manager, to Lynn Peter-
son, Secretary of Transportation, WSDOT (Dixon 2013), 
and by WSDOT’s November 27, 2013, response to FWHA, 
which included project and program goals and action plans, 
as well as a specific DBE action plan for AWV (Peterson 
2013). WSDOT outlined four primary actions designed to 
strengthen WSDOT’s DBE program:

1.	 Monitoring and oversight. Identify specific monitoring 
and oversight mechanisms to ensure STP compliance 
with the goals specified in its contract with WSDOT.

2.	 Clarification and accountability. Clarify project- and 
programmatic-level roles and responsibilities for 
goal-setting, and establish clear lines of accountabil-
ity for achieving those goals.

3.	 Consistent contract language. Establish consistent 
language for all WSDOT projects that have DBE 
goals, including design-build projects.

4.	 DBE community engagement. Increase engagement 
with and support of the DBE community.

On January 13, 2014, WSDOT notified STP that it was in 
breach of contract, as it had created barriers and hardships 
to DBE participation. To avoid sanctions, STP had to allow 
monitoring by WSDOT and to meet quarterly participation 
targets set by WSDOT.

FHWA’s letter and conciliation agreement (March 20, 
2014) outline mutually agreed-upon strategies to increase 
oversight of DBE participation at both project and program 
levels (Nadeau 2014).

DBE Participation Change Order

WSDOT issued Change Order No. 91, withdrawing the previ-
ous finding of a breach of contract but requiring STP to—

•	 Award $96 million in work on the AWV project to cer-
tified DBE firms; and

•	 Provide specific additional resources to its subcon-
tracting efforts, including establishing a third-party 
independent program coordinator to review DBE con-
tracting procedures and verify compliance with federal 
and state regulations and WSDOT contractual com-
mitments (WSDOT 2014).

Ongoing Efforts

Through February 2014, STP had reported $75 million in 
contracts to 82 certified DBE firms. About one-third of that 
amount ($26 million) is being counted toward the DBE con-
tract requirement. 
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Reporting Requirements

Effective monitoring requires accurate reporting of DBE 
participation.

Caltrans. The design-builder is required to provide DBE 
progress reports to Caltrans with each invoice and to provide 
an annual report on the design-build project on or before 
August 1 of each year. Each report must include a narrative 
summary stating whether the contractor is on target with 
respect to the DBE goal set forth in the design-build contract 
or whether the goal has been exceeded or is behind target. 
Caltrans also holds quarterly meetings with the contractor. 

Colorado DOT. After the contract is awarded, design-
builders must produce a work breakdown structure that 
identifies planned DBE participation by work area. The 
design-builder produces monthly reports on where it is in 
terms of DBE participation. If DBE participation is below 
the projection, the prime must explain why and describe 
how it will catch up. The project team has regular meetings, 
including a mandated in-depth review every six months. 

Michigan DOT. The design-builder is required to submit 
a good faith effort plan on a quarterly basis to the DOT’s 
Office of Business Development for review and approval. 

Minnesota DOT. Whenever a DBE is selected as a subcon-
tractor, the design-builder or designated DBE liaison officer is 
required to provide MnDOT with the name of the subcontrac-
tor, the total dollar amount of the subcontract, specific work 
items, estimated quantities of work, and individual unit prices. 
The DBE commitment is subject to evaluation and approval 
by MnDOT. Upon approval, the DBE commitment is incorpo-
rated into the contract and considered a contract specification. 

The design-builder must also submit a DBE work and 
payment schedule that indicates the DBE firms it expects to 
use, the amount of payments it expects to make to DBEs, and 
the percentage of each DBE firm’s contract that will be com-
pleted each month. The first report must be made 60 days 
following notice to proceed, and updates are due every 90 
days for the duration of the project.

If the design-builder has not met the DBE work and pay-
ment schedule, MnDOT will notify it of the need for correc-
tion of DBE participation levels to meet the schedule by the 
next quarter. The schedule is reviewed again after 90 days.

Oregon DOT. The contractor’s designated DBE represen-
tative meets with the state DOT monthly to review diversity 
submittals, including prevailing wage rate payrolls/certified 
statement, DBE issues, and other topics.

Washington DOT. WSDOT performs formal documenta-
tion reviews at approximately 25%, 75%, and 100% com-

pletion of construction. Items to be reviewed are randomly 
selected by the documentation reviewer. These reviews are 
to ensure that the design-builder is maintaining all the nec-
essary documentation and records. A separate review of all 
materials documentation is performed at the completion of 
the project. In addition to the formal reviews, WSDOT onsite 
personnel perform daily documentation reviews, including 
involvement of DBE subcontractors on the project.

Monitoring Staff

Some state DOTs appoint internal staff to administer the 
DBE program for alternative delivery projects. At least six 
of the state DOTs interviewed also require proposers to iden-
tify outside consultants or DBE liaisons to manage the DBE 
program on behalf of the prime. 

Caltrans. Caltrans requires the design-build team to iden-
tify a DBE liaison. As a pilot program, the liaison on half of 
the authorized design-build projects was an employee of the 
design-builder, while the liaison on the other half was an outside 
consultant. Caltrans reported that both methods are effective. 

Design-builders must update their DBE plans before 
they start work. The contractor is required to provide DBE 
progress reports to Caltrans with each invoice and to pro-
vide an annual report on or before August 1 of each year of 
the design-build contract. Each report must include a narra-
tive summary stating whether the design-builder is on target 
with respect to the DBE goal set forth in the contract. 

Kentucky Transportation Cabinet. Each contractor 
prequalified to perform work on KYTC projects must des-
ignate a liaison officer who is responsible for administering 
and promoting an active program for the use of DBEs. 

Kansas DOT. A DBE program consultant from the Civil 
Rights/Contract Compliance office is taken off all other 
projects and made responsible for the design-build project. 
That person is responsible for attending weekly meetings 
and visiting the site once or twice a week.

7. Remedying Any Noncompliance 

State DOTs typically use the same remedies for noncom-
pliance in both alternative delivery method projects and 
design-bid-build projects.

CHAPTER SUMMARY

Representatives of state transportation departments, con-
tractors, DBEs, and FHWA report substantial difficul-
ties using traditional methods for DBE contract goals on 
alternative delivery method projects. The principal bar-
rier is the requirement for firm dollar commitments to 
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individual DBEs at time of proposal, even if the design 
has been completed. 

Twenty-eight of the 33 state DOTs applying DBE con-
tract goals to design-build contracts have adopted a new 
approach to DBE contract goals for those projects. Twenty-
two state DOTs now require a DBE plan at time of proposal. 
They indicated that applying new methods focusing on a 
DBE plan at time of proposal (rather than commitments to 
specific DBEs) is more sensible and more likely to achieve 
the objectives of the Federal DBE Program. For example, 
state DOTs can require or strongly urge proposers to include 
many different strategies in their DBE plans for assisting 
DBEs and other small businesses. State DOTs report that 

higher DBE goals can be set under the new approaches, and 
design-builders are better able to meet them (and consis-
tently do so). 

Some states evaluate plans on a pass-fail basis, while oth-
ers award points based on the strength of the plans. However, 
awarding points for exceeding a DBE goal is not allowed 
under federal regulations. 

Based on the interviews conducted, design-builders, 
DBEs, and state DOTs appear to be better served by these 
new approaches. The new approaches do require expanded 
monitoring methods to ensure that DBE plans are effectively 
carried out by the selected design-builder.
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CHAPTER FIVE

APPROACHES TO APPLYING DISADVANTAGED BUSINESS ENTERPRISE 
GOALS TO CONSTRUCTION MANAGER AT RISK AND CONSTRUCTION 
MANAGER/GENERAL CONTRACTOR METHODS

The various approaches state transportation departments 
employ for DBE goals on CMAR/CMGC contracts parallel 
those for design-build contracts. Interviews with state DOTs 
elicited the following information:

•	 Two state DOTs apply DBE contract goals using a tra-
ditional design-bid-build method, as outlined in Table 
5. At the time of this report, one of those states was 
considering moving to a new approach.

•	 Seven state DOTs use a “negotiated DBE goal” method, 
described later in this chapter. 

•	 For one state DOT, it was unclear what method was used.

STATE DEPARTMENTS OF TRANSPORTATION THAT 
USE TRADITIONAL APPLICATION OF DISADVANTAGED 
BUSINESS ENTERPRISE CONTRACT GOALS 

Colorado and Connecticut DOTs use a traditional approach 
to DBE goals for CMAR and CMGC contracts, although 
Colorado DOT reported that it is considering a change. 

Colorado DOT

At the time of the interview with CDOT, it had applied tra-
ditional design-bid-build methods for DBE contract goals 
on CMGC projects. CDOT had set goals on the construc-
tion phase to be met at time of proposal. CDOT considered 
whether the proposer met the goal or showed good faith 
efforts to do in its pass-fail examination of the DBE compo-
nent of a proposal. 

CDOT indicated that it was reviewing a change in this 
policy. In the future it might delay setting a goal on the con-
struction portion until bid packages are being developed. 
CDOT would then negotiate the DBE contract goal with the 
selected contractor. Once a goal was set, CDOT would moni-
tor whether the contractor met the goal or demonstrated good 
faith efforts to do so during the course of the construction.

Connecticut DOT	

The Connecticut Department of Transportation recently 
received legislative authority to use CMAR. The state DOT 
is allowed to complete one of these projects, at which point it 

State transportation departments also use construction man-
ager at risk and construction manager/general contractor 
contracts as delivery methods that include construction con-
tractors in the design phase of a project. To do this, the state 
DOT selects a contractor at about the same time as it selects 
the design team. Total construction cost is not known at this 
stage, and CMAR and CMGC contractor selection is based on 
qualifications, with cost typically not considered. 

The textbox in chapter two shows that many state DOTs 
have legislative authority to use CMAR or CMGC, but only 
10 of the state DOTs interviewed had actually used one of 
these methods, usually recently. Most state DOT interviewees 
were unfamiliar with the methods; however, CMAR/CMGC 
use appears to be growing, so it is appropriate to review how 
state DOTs have been applying DBE contract goals. As with 
other information reported in this chapter, approaches to DBE 
contract goals for these types of projects are evolving. This 
chapter gives a snapshot of methods as of 2014. 

FHWA continues to develop regulations concerning 
CMAR and CMGC. MAP-21, Section 1303 requires FHWA 
to develop regulations concerning CMGC project delivery. 
At the time of this report, FHWA said it would issue a Notice 
of Proposed Rulemaking in 2014 (FHWA 2014a).

TABLE 5

USE OF NEW OR TRADITIONAL METHODS FOR CMAR/
CMGC PROJECTS

States That Have Applied DBE 
Contract Goals to CMAR/
CMGC Projects

Use Same Methods 
as for Design-Bid-

Build Projects

Always or 
Sometimes Use 
New Methods

Arizona •

California •

Colorado • Considering

Connecticut •

Michigan •

Minnesota •

Nevada •

Oregon •

Rhode Island Unclear

Utah •

Total 2 7
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will evaluate results. The CMAR project is state-funded, so 
the Federal DBE Program does not apply; however, the DOT 
is setting an SBE goal. 

The agency is responsible for 50% of the design for the 
CMAR project. A project-specific SBE program is devel-
oped before the RFP.

Summary for State DOTs with Traditional Methods

Table 6 compares traditional approaches to using DBE contract 
goals for CMAR/CMGC projects with the new approaches for 
the state DOTs described in the balance of this chapter.

STATE DEPARTMENTS OF TRANSPORTATION THAT 
USE NEW APPROACHES TO DISADVANTAGED 
BUSINESS ENTERPRISE CONTRACT GOALS 

Several state DOTs no longer set a DBE goal for the con-
struction portion of the contract before they select the con-
struction manager.

Arizona DOT

ADOT had been awarding CMAR projects without DBE 
goals; it began setting goals on these projects after receiving 

a letter from FHWA directing it to do so. A CMAR DBE 
goal is negotiated with the construction manager when the 
guaranteed maximum price is negotiated. 

ADOT reported that DBE participation is relatively high 
on CMAR projects (above 6% or 7%) because of substan-
tial subcontracting opportunities on the types of projects for 
which CMAR is used. 

Caltrans 

Caltrans has the authority to pilot about six CMGC projects. 
Caltrans is in the initial stages of two projects: 

•	 State Route 140 Ferguson Slide Permanent Restoration 
Project; and 

•	 State Route 99 Realignment. 

Caltrans did not set a DBE goal at the RFQ stage of the 
SR 140 project. Contractors were only required to sign an 
affidavit stating that they would meet the goal that would 
be set by Caltrans for the construction phase or make good 
faith efforts to do so.

As Caltrans is funding the State Route 99 Realignment 
with funds from the California High Speed Rail Authority, 
a small business participation goal of 30% will be applied. 

TABLE 6

KEY DIFFERENCES FOR NEW APPROACHES TO USING DBE CONTRACT GOALS FOR CMAR/CMGC

Stage in the Process Traditional Approach
to CMAR/CMGC

New Approaches
to CMAR/CMGC

Change from
Traditional
Approach

1.	 Identifying the project as appropriate for 
DBE contract goals

Need to involve  
DBE program staff early

Need to involve DBE program 
staff early

No difference

2.	 Incorporating DBE program language in 
RFQ, RFP, and contract documents

Need to incorporate DBE lan-
guage into all documents 

prior to RFQ

Need to incorporate DBE lan-
guage into all documents prior 

to RFQ

Need to create custom language for 
innovative approach

3.	 Communicating opportunities to DBEs 
and other small businesses

Outreach from project identi-
fication through proposal date

Outreach from project identifica-
tion through construction phase

Extended length of outreach

4.	 Establishing a DBE goal for the project Set DBE goal based on infor-
mation prior to RFQ/RFP

Set DBE goal before award of 
construction phase

Can wait to set DBE contract goal 
until at least 60% design point 

5.	 Reviewing DBE proposal submissions  
when determining award 

Commitments or DBE plan 

Pass-fail or scoring

Proposers indicate whether 
can meet goal or show good 

faith efforts 

Proposers provide DBE com-
mitments with proposal or 

immediately after 

Typically pass-fail

Proposers agree to make  good 
faith effort to meet goal  

(to be set later) 

Proposers provide DBE plan 
(sometimes this step is used) 

Pass-fail or scoring

No goal set at RFP stage  

No DBE commitments  
with proposal 

Can score or conduct pass-fail 
review of plan

6.	 Monitoring compliance Track DBE commitments 
(subcontracts, payments) 

Review good faith efforts

Receive DBE commitments 
Track DBE commitments 

Review good faith efforts 

Refine/monitor DBE plan

DBE commitments in construction 
phase 

Can evaluate based on plan 
execution 

Review plan execution

7.	 Remedying any noncompliance Apply remedies for any 
noncompliance

Apply remedies for any 
noncompliance

No difference
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Minnesota DOT

MnDOT sets a DBE contract goal on the construction phase 
of the CMGC contract once the design of the project is near-
ing completion. The contractor must then meet the goal or 
show good faith efforts to do so. The following textbox pro-
vides sample RFP language regarding the Federal DBE Pro-
gram for a CMGC contract.

It is the policy of  MnDOT that Disadvantaged Business 
Enterprises, as defined in 49 CFR Part 26, and other small 
businesses shall have the maximum feasible opportunity 
to participate in contracts financed in whole or in part 
with public funds. Consistent with this policy, MnDOT 
will not allow any person or business to be excluded 
from participation in, denied the benefits of, or otherwise 
discriminated against in connection with the award and 
performance of  any U.S. Department of  Transportation-
assisted contract because of  sex, race, religion, or national 
origin. MnDOT has established a DBE program in 
accordance with regulations of  the U.S.DOT, 49 CFR Part 26. 
In this regard, the CMGC contractor will take all necessary 
and reasonable steps in accordance with 49 CFR Part 26 to 
ensure that DBEs have the maximum opportunity to compete 
for and perform the contract. 

MnDOT will determine a DBE goal for this project. The 
DBE goal, which will be identified once the design of  the 
project is nearing completion, will apply to the construction 
of  the project. There will not be a DBE goal for the 
preconstruction professional/technical services contract.

Source: MnDOT 2013a.

Nevada Department of Transportation

As of spring 2014, the Nevada DOT (NDOT) had experience 
with four CMAR contracts. As part of their proposals, NDOT 
asks proposers to submit a DBE participation plan, which is 
evaluated pass-fail. The DBE plan must describe how proposers 
will recruit DBEs and assist them with issues such as bonding. 

NDOT includes language in each CMAR contract that 
requires primes to either meet the DBE contract goal or show 
good faith efforts to do so. 

After contract award, NDOT works with the contractor to 
set the contract goal. The DBE contract goal is set at the 60% 
design point. According to an FHWA official, setting the goal 
at the 30% design point had been considered, but the informa-
tion gained by waiting made the 60% design point preferable. 

Nevada’s CMAR statute requires subcontractor identifi-
cation and prequalification at the 60% design point. There 
is a mandatory meeting of planned subcontractors. These 
requirements make it essential to conduct substantial DBE 

outreach early in the project. One interviewee noted that an 
advantage of CMAR/CMGC is that the state DOT can offer 
direct assistance to primes to help them get DBEs.

To monitor the project, NDOT holds ad hoc meetings (ini-
tiated by the NDOT project manager) at which the NDOT 
civil rights office can make recommendations concerning 
good faith efforts. NDOT requires regular reports on DBE 
participation and whether the contractor is meeting the goal. 

One CMAR project had 12–15 DBEs, more than tradi-
tional projects. NDOT reported that these projects can be 
very large, and bid limits for contractors in Nevada can 
make it difficult to meet the DBE contract goal (DBEs some-
times have low bid limits). NDOT indicated that the design-
builder underestimated the amount of outreach needed to 
meet the goal and did not have the proper reporting system 
to show monthly payments. 

Oregon Department of Transportation

Oregon DOT has many years of experience applying the 
DBE program to CMGC contracting methods. The largest 
project in its history, the I-5 Willamette River Bridge, was 
completed using CMGC. Oregon DOT does not set a DBE 
goal on a CMGC contract until it has established a guaran-
teed maximum price. At that point Oregon DOT reviews the 
contractor’s plan to meet the goal. 

Oregon DOT RFPs for CMGC ask the proposer to 
describe its “commitment to maximizing diversity in sub-
contracting.” This description could include a subcontract-
ing management plan and implementation strategy. Oregon 
DOT notes that the “plan may include application of best 
practices described in Section 00144 of the CM/GC General 
Provisions.” Oregon DOT also asks the proposer to describe 
its plans to ensure that the proposed subcontracting plan is 
applied at all tiers. Reporting requirements included provid-
ing a schedule showing the commencement data and esti-
mated completion date for each DBE subcontractor. Finally, 
proposers are asked to identify DBE representatives and 
their roles and responsibilities. Similar questions are asked 
about EEO issues and workforce diversity under the general 
category “Diversity Plan Outline.” Oregon DOT has scored 
this evaluation factor on a pass-fail basis. 

The following textbox includes some of the most effec-
tive practices listed in the current copy identified for the 
General Provisions.

Rhode Island Department of Transportation

Rhode Island DOT has used CMAR on rail projects and 
overseen CMAR projects for local airport and seaport 
authorities. Exact methods for applying DBE contract goals 
are unclear. 
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Obtaining a list of  certified DBEs.

Designating a qualified DBE liaison.

Developing and maintaining bidder lists of  DBEs from all possible sources.

Ensuring that procurement packages are structured to permit DBEs to participate to the maximum extent possible.

Ensuring inclusion of  DBEs in solicitation for products or services that they are capable of  providing.

Reviewing solicitations to remove statements, clauses, and so on that might restrict or prohibit DBE participation.

Reviewing the bid document’s reasons for not selecting bids submitted by DBE and minority, women, and emerging small business firms.

Ensuring the establishment and maintenance of  records of  solicitations and subcontract award activity.

Attending or arranging for attendance of  contractor’s project manager at business opportunity workshops, meetings of  minority 
organizations/chambers, trade fairs, and so on.

Monitoring attainment of  proposed aspirational targets.

Preparing and submitting periodic required subcontracting reports, including the gathering and assembling of  all reports from large 
business subcontractors (regardless of  tier) and submission of  those reports to the agency.

Coordinating the conduct of  the contractor’s activities involving the development and implementation of  its DBE and MWESB 
subcontracting plan.

Designating 40% of  work subcontracted to DBEs and MWESBs by dollars to new firms (a firm with which the contractor has not 
worked within the past three years).

Advertising all subcontracting and potential DBE and MWESB opportunities in local and minority-owned newspapers at least 30 
calendar days in advance of  the bid/proposal due date.

Soliciting the interest of  DBEs and MWESBs for two consecutive weeks to allow those firms to respond to the solicitation.

Providing project information to interested DBEs.

Documenting DBE and MWESB solicitations in writing.

Breaking out contract items into economically feasible units and, where possible, identifying rotation opportunities so that DBE 
participation is maximized.

Making an effort to allocate these and other subcontracting opportunities to a broad range of  qualified DBE and MWESB firms to 
maximize the number of  contracts in the $10,000–$50,000 range, the $50,000–$100,000 range, the $100,000–$250,000 range, the 
$250,000–$500,000 range, and the $500,000–$1 million range.

Negotiating in good faith with interested DBEs.

Not rejecting any DBEs as unqualified without a thorough investigation of  their capabilities, and working with a technical assistance 
provider to determine the qualifications of  any potentially unqualified DBE.

Making efforts to help interested DBEs obtain insurance or software as required by the contractor, and making efforts to help them 
obtain necessary equipment, supplies, or related services needed for a competitive bid/proposal.

Following up with all competitive bids/proposals from DBEs to clarify any questions that may arise (and to document any 
proposals that are not used).

Using the services of  available minority/women community organizations, minority/women contractors’ groups, minority/women 
business assistance offices, and other organizations to assist in the recruitment and placement of  DBEs.

Source: Oregon DOT 2008.
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Utah DOT

UDOT has had many CMGC projects and has applied DBE 
contract goals to those contracts. UDOT does not set a DBE 
contract goal before the contract award; it waits until about the 
90% design stage, when the construction manager is develop-
ing a bid for the contract. The DBE goal is set at that time, and 
the construction manager must either meet the goal or show 
good faith efforts (identical to the design-bid-build process). 
UDOT sets the goal independent of construction manager 
input (i.e., the goal is not “negotiated” with the contractor).

OTHER STATES 

Two other state DOTs discussed here use CMAR/CMGC 
delivery methods but do not apply DBE contract goals. 

Florida DOT

The Florida DOT (FDOT) may use CMAR subject to 
approval by the State Project Management Office and an 
annual statewide cap of $120 million. FDOT applies the 
DBE program to CMAR as it does to design-build projects: it 
includes an overall annual DBE goal but no contract-specific 
goal. FDOT reports that it has a 100% race-neutral program. 

Maine DOT

At the time of the interview, Maine DOT was in the design 
phase of its first CMAR but had not set a DBE goal, as it 
operates a 100% race-neutral program.

FEEDBACK FROM THE CONTRACTING INDUSTRY 

Limited industry feedback for CMAR/CMGC was consis-
tent with that for design-build. In general, industry represen-
tatives reported that for contractor selection based solely on 
qualifications, it is impractical for the contractor to include 
DBE subcontractors and their contract values as part of the 
proposal submission. In their view, such a requirement flies 
in the face of the rationale for CMAR projects. In its purest 
form, design-build or CMAR projects begin with zero plans. 
The design and construction team works with the owner to 
create a project. Alternative delivery methods could encour-
age creativity in how to approach a project. According to 
these interviewees, it makes no sense to require subcontract 
information prior to design. There is a subcontractor selec-
tion process, but it comes later than it does in a traditional 
design-bid-build project. 

Industry representatives advised establishing the DBE 
goal for a CMAR when the design is completed and a 

guaranteed maximum price is determined. The DBE goal 
should be set through collaboration between the contractor 
and the state DOT. The interviewees said that there can 
be a more realistic assessment of DBE availability for the 
project when the contractor is involved in the process. As 
the design comes together, contractors will know where 
they can use a DBE. 

Industry representatives also suggested that requiring 
DBE commitments at time of proposal may put the DBEs 
at a disadvantage, as they will be making a work and price 
commitment perhaps years in advance of the actual work.

Interviewees noted that DBE program staff at a typical state 
DOT might not fully understand CMAR/CMGC and therefore 
would not appreciate the difficulties of setting a DBE goal or 
requiring DBE commitments too soon in the process.

FEEDBACK FROM FHWA STAFF 

An FHWA official who has substantial experience with 
CMAR/CMGC urged state DOTs to wait to set the DBE con-
tract goal on construction until much of the design is com-
plete. However, he also advised that state DOTs include DBE 
requirements in the RFP and contract when they initially 
select the construction manager for the project. He pointed 
out that most construction managers selected for the precon-
struction phase go on to win the construction contract. State 
DOTs should include what they want for the DBE program 
upfront—that opportunity cannot be regained after contrac-
tor selection, according to this interviewee. 

CHAPTER SUMMARY

Based on interviews with states, 10 state DOTs apply DBE 
contract goals for CMAR/CMGC contracts. Seven state 
DOTs no longer set a DBE goal before the contract and instead 
wait to set a DBE goal to just before the construction phase. 
These DOTs then monitor the contractor’s efforts to meet the 
DBE goal in the construction phase. Some state DOTs require 
proposers to include a DBE plan in their proposals. 

Some interviewees reported that a state DOT may be able 
to improve a contractor’s plan for DBE participation if a DBE 
plan is required and evaluated when the construction manager 
is selected. They advised state transportation departments to 
include this factor at the RFQ or RFP stage of the contracting 
process. Most construction managers at the beginning of a 
CMAR/CMGC contract eventually become the general con-
tractor for the construction phase, so the plans they set forth 
in the proposal submission would then be part of the contract 
language guiding later efforts for DBE participation.
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CHAPTER SIX

CONCLUSIONS

The federal government requires state and local governments 
to implement the Federal Disadvantaged Business Enterprise 
Program if they receive certain U.S.DOT funds for transporta-
tion projects. Use of traditional methods for DBE contracting 
goals on design-build projects is challenging for state trans-
portation departments and design-build teams. Many state 
departments of transportation have responded by creating new 
methods for applying DBE contract goals to design-build and 
other alternative delivery method projects. This study reviews 
and synthesizes both traditional and new methods, as well as 
other aspects of the Federal DBE Program as it pertains to 
U.S.DOT-funded alternative delivery method projects. 

SUMMARY OF RESULTS

The study examined current practices and challenges that 
state DOTs face in implementing the Federal DBE Program 
for alternative project delivery methods. Information con-
cerning the use of alternative delivery method projects was 
obtained for every state, and interviews were completed with 
staff of nearly every state DOT.

Application of Traditional DBE Contract Goals to 
Alternative Delivery Method Projects 

Of the 48 state transportation departments that appear to 
have used alternative delivery methods, 33 have applied DBE 
contract goals to those types of projects. Many of the state 
DOTs that apply DBE contract goals to alternative delivery 
projects began by closely adhering to their long-established 
methods for design-bid-build projects. At the time of this 
report, five state DOTs continued to use that approach. 

New Approaches for Applying DBE Contract Goals to 
Design-Build Contracts

Representatives of state transportation departments, contrac-
tors, DBEs, and FHWA report substantial difficulties using 
traditional methods for DBE contract goals on alternative 
delivery method projects. The principal barrier is the require-
ment for firm dollar commitments to individual DBEs at time 
of proposal, even though the design has not been completed. 

Twenty-eight of the 33 state DOTs applying DBE con-
tract goals to design-build contracts have adopted a new 

approach to DBE contract goals for those projects. They 
indicated that new methods focusing on a DBE plan at time 
of proposal (rather than commitments to specific DBEs) 
are workable and can achieve more of the objectives of the 
Federal DBE Program. 

Approaches for Applying DBE Goals for CMAR and 
CMGC Contracting Methods 

Ten state DOTs that use construction manager at risk or 
construction manager/general contractor methods and apply 
DBE contract goals were identified. Based on interviews, 
most state DOTs no longer set DBE contract goals before 
awarding these contracts; instead, they develop a DBE goal 
before the construction phase. Some interviewees reported 
that a state DOT may be able improve a contractor’s plan for 
DBE participation if a DBE plan is required and evaluated as 
part of the selection of the construction manager. 

BARRIERS TO WIDESPREAD IMPLEMENTATION OF 
NEW METHODS

Many state DOTs have seen the need to adopt new meth-
ods to applying DBE contract goals to alternative delivery 
method projects. Based on interviews with state DOT and 
FHWA staff, they are doing so with very limited knowledge, 
experience with the methods, or guidance from U.S.DOT. 
Study results indicate that most long-standing state DOT 
practices, as well as available U.S.DOT guidance and train-
ing, do not relate to alternative delivery method contracts. 
Regulations governing the Federal DBE Program in 49 CFR 
Part 26 primarily relate to design-bid-build projects and tra-
ditional consultant contracts. Lack of knowledge and guid-
ance are the principal barriers to further refinement and 
implementation of the new methods. 

SUGGESTIONS FOR FURTHER RESEARCH

Interviews with state DOTs identified many gaps in the 
information needed to properly and effectively apply the 
DBE contract goals program to alternative delivery method 
projects. The gap is most extensive for public-private part-
nership contracts. A review of federal guidance and past 
research on the topic confirmed these gaps. 
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State DOTs indicated in interviews that they would value 
additional information about successes and failures, as well 
as clarification from U.S.DOT or FHWA. Future research 
might include the following:

•	 How to ensure coordination among state DOT design, 
contracts, and project management staff, and DBE pro-
gram staff from the beginning to the end of a project

•	 Needed DBE program language for requests for quali-
fications, requests for proposals, other contract docu-
ments, and monitoring documents, to ensure clarity for 
proposers and state DOTs

•	 Options for how and when to establish a DBE goal on 
design-build and CMAR/CMGC projects

•	 How, when, and on what project aspects a DBE goal 
can be set in public-private partnership contracts

•	 How best to conduct outreach and consultation with 
DBE groups on an alternative delivery method project, 
before and after contract award

•	 How and when to evaluate whether the contractor has 
met the DBE goal or made good faith efforts to do so

•	 Whether DBE plans are valuable and might be required 
from a proposer

•	 What could go into a proposer’s DBE program plan 
submitted as part of its proposal, and how that plan is 
to be evaluated

•	 Whether and how the state DOT could work with the 
selected proposer to augment or refine its proposed 
DBE plan

•	 Proper timing to request the design-builder to provide 
dollar commitments for specific DBEs

•	 How the state DOT counts DBE participation, tracks 
overall DBE use, and monitors the design-builder’s 
execution of its DBE plan throughout the duration of 
an alternative delivery method contract

•	 How the state DOT counts DBE participation, tracks 
cumulative DBE use, verifies that information, and 
monitors the contractor’s DBE plan through many 
phases of a long-term P3 contract

•	 Approaches the state DOT might consider to remedy 
lagging DBE participation that is identified early in 
the contract  

•	 What administrative remedies may be properly 
imposed on the design-builder for failing to meet 
the DBE goal or showing good faith efforts to do 
so (or other noncompliance with the Federal DBE 
Program)

•	 How the state DOT incorporates opportunities for 
requests for reconsideration if it determines that the 
design-builder is not in compliance (either at time of 
proposal or after award) 

•	 Guidance on when a state DOT must request a waiver 
from FHWA concerning its use of new methods

•	 Steps state DOTs must take to ensure that the new 
methods for applying DBE contract goals are consis-
tent with all aspects of federal regulations, includ-
ing prohibition of quotas (49 CFR Section 26.43); 
provisions for consideration of good faith efforts (49 
CFR Section 26.53); prohibition of proposal scoring 
systems that give more points for a DBE commit-
ment higher than the goal set for the project (23 CFR 
Section 635.107); and prohibition of duplicate use of 
criteria in multiple stages of an evaluation (23 CFR 
Section 636.303)

•	 Any opportunities to extend these new methods for 
applying DBE contract goals to traditional design-bid-
build contracts.

Guidance that emerges from such research will be an 
invaluable resource for DBE program staff, legal staff, 
contracting staff, project management staff, contractors, 
DBEs, and U.S.DOT on how the Federal DBE Program 
relates to each aspect of alternative delivery method proj-
ects. The guidance can be used to create the appropri-
ate tools and training to apply and enforce the program, 
including new standards for DBE program language for 
RFPs, proposal evaluation procedures, contract specifica-
tions, and program monitoring. 
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GLOSSARY OF TERMS AND ACRONYMS

Alternative procurement: “Innovative contracting practices, 
undertaken by state highway agencies, that have the 
potential to reduce the life cycle cost of projects, while at 
the same time maintain product quality” (FHWA 2014d).

Alternative technical concepts (ATCs): “A procedure [in 
which] the designers and/or contractors are asked to fur-
nish alternative design solutions for features of work des-
ignated by the agency in its design-build Request for 
Proposals (RFP)” (Carpenter 2010).

Contract goals: A contract goal must be based on demon-
strable evidence of the availability of ready, willing, and 
able DBEs relative to all businesses that are ready, will-
ing, and able to participate in federally funded DOT con-
tracts. The goal must reflect the expected level of DBE 
participation in the absence of discrimination. U.S.DOT 
does not approve contract goals but does review and 
approve the methodology used to establish the goal. Con-
tract recipients are not required to achieve a minimum 
goal but are required to make good faith efforts to achieve 
the goal (FTA 2007). 

Construction manager at risk or construction manager/gen-
eral contractor (CMAR or CMGC): The CMGC project 
delivery method allows an owner to engage a construc-
tion manager during the design process to provide con-
structability input. The construction manager is generally 
selected based on qualifications, past experience, or a 
best-value basis. During the design phase, the construc-
tion manager provides input regarding scheduling, pric-
ing, phasing, and other project components that helps the 
owner design a more constructible project. At 60% to 
90% design completion, the owner and the construction 
manager negotiate a guaranteed maximum price for the 
construction of the project based on the defined scope and 
schedule. If this price is acceptable to both parties, they 
execute a contract for construction services, and the con-
struction manager becomes the general contractor. The 
CMGC delivery method is called the CMAR method in 
some states (FHWA 2014a).

Design-bid-build (DBB): “The ‘traditional’ project delivery 
approach [in which] the owner commissions a designer to 
prepare drawings and specifications under a design ser-
vices contract, and separately contracts for construction, 
by engaging a contractor through competitive bidding or 
negotiation” (DBIA 2009).

Design-build (DB): Design-build is a project delivery 
method that combines two usually separate services into 
a single contract. With design-build procurements, own-
ers execute a single, fixed-fee contract for both architec-
tural/engineering services and construction. The 
design-build entity may be a single firm, a consortium, a 

joint venture, or an organization assembled for a particu-
lar project (FHWA 2014b).

Disadvantaged business enterprise (DBE): A small for-profit 
business concern that is at least 51% owned and con-
trolled by one or more socially and economically disad-
vantaged persons. DBE certification is made on the basis 
of onsite visits, personal interviews, reviews of licenses, 
stock ownership, equipment, bonding capacity, work 
completed, resumes of principal owners, and financial 
capacity. Certification is handled at the local or regional 
level (U.S.DOT 2014). 

Disadvantaged Business Enterprise Program: A legislatively 
mandated U.S.DOT program that applies to federal-aid 
highway dollars expended on federally assisted contracts 
issued by U.S.DOT recipients such as state DOTs. The 
DBE program is carried out by state and local transporta-
tion agencies under the rules and guidelines in the Code 
of Federal Regulations (Title 49, Part 26).The program is 
designed to ensure nondiscrimination in the award and 
administration of DOT-assisted contracts, help remove 
barriers to the participation of DBEs in DOT-assisted 
contracts, and assist in the development of firms that can 
compete successfully in the marketplace outside the DBE 
program (U.S.DOT 2014).

General provisions: Laws or regulations that apply to all 
contracts of a certain type. Regulations applicable only to 
a particular contract are called special provisions.

Good faith efforts: The efforts made by bidders to meet a 
DBE contract goal. Bidders can demonstrate these efforts 
in one of two ways that are equally valid. First, they can 
meet the goal by documenting that they have obtained 
sufficient commitments for DBE participation. Second, 
even though they have not met the goal, they can docu-
ment that they have made good faith efforts to do so. The 
Department emphasizes strongly that this requirement is 
an important and serious one. A refusal by a recipient to 
accept valid showings of good faith is not acceptable 
under this rule (U.S.DOT 2013).

Minority-owned business enterprise (MBE): A for-profit 
enterprise, regardless of size, that is at least 51% owned, 
operated, and controlled by a U.S. citizen who is Asian, 
Black, Hispanic, or Native American. Certification is 
handled at the local or regional level (“Certification 
Overview” 2014).

Operating administrations: Agencies responsible for 
administering the Federal DBE Program, including the 
Federal Highway Administration, the Federal Aviation 
Administration, and the Federal Transit Administration 
(FTA 2007).
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Procurement: The combined functions of purchasing, inven-
tory control, traffic and transportation, receiving, inspec-
tion, store keeping, and salvage and disposal operations 
(Minnesota 2011).

Public-private partnerships: “Public-private partnerships 
(P3s) are contractual agreements formed between a pub-
lic agency and a private sector entity that allow for greater 
private sector participation in the delivery and financing 
of public facilities” (FHWA 2014c).

Race-conscious: A measure or program focused specifically 
on assisting only DBEs, including women-owned DBEs, 
that involves setting specific goals for the use of DBEs on 
individual contracts (U.S.DOT 2013).

Race-neutral: A measure or program that can be used to 
increase opportunities for all small businesses, not just 
DBEs, and does not involve setting specific goals for the 
use of DBEs on individual contracts (U.S.DOT 2013). 

Request for proposals (RFP): “A solicitation for offers under 
negotiation procedures” (Shields 1998).

Request for qualifications (RFQ): “The document issued by 
the Owner prior to the RFP that typically describes the 
project in enough detail to let potential proposers deter-
mine if they wish to compete and forms the basis for 
requesting Qualifications Submissions in a ‘two-phase’ 
or ‘prequalification’ process” (DBIA 2009).

Reconsideration of good faith efforts: In the event that a bid-
der’s good faith effort (GFE) showing is found to be inad-
equate by the operational administration, the bidder can 
request an administrative review of the decision to ensure 
that attempts to show GFE were not arbitrarily dismissed 
and to respond to allegations of a quota-like administra-
tion of the program. Reconsideration of GFE is adminis-
tered by the operating administration. The process must 
be completed within a brief period (e.g., 5–10 days) to 
minimize any potential delay in procurements. The bid-
der has an opportunity to meet with the reconsideration 
official, but a formal hearing is not required. To ensure 
fairness, the reconsideration official must be someone 
who did not participate in the original decision to reject 
the bidder’s showing. The operating administration must 

provide a written decision on reconsideration, and there 
is no provision allowing for administrative appeals to 
U.S.DOT (U.S.DOT 2013). 

Small business enterprise (SBE): SBEs adhere to industry 
size standards established by the U.S. Small Business 
Administration. For most industries, a small business is 
defined either in terms of the average number of employ-
ees over the past 12 months or the average annual receipts 
over the past 3 years. In addition, SBA defines a U.S. 
small business as a concern that is organized for profit; 
has a place of business in the United States; operates pri-
marily within the United States or makes a significant 
contribution to the U.S. economy through payment of 
taxes or use of American products, materials, or labor; is 
independently owned and operated; and is not dominant 
in its field on a national basis. The business may be a sole 
proprietorship, partnership, corporation, or any other 
legal form. In determining what constitutes a small busi-
ness, the definition will vary to reflect industry differ-
ences, such as size standards. Certification is handled at 
the local or regional level (Small Business Administra-
tion 2014).

Special Experimental Projects-14 (SEP-14): An FHWA pro-
gram established in 1990 that has allowed state DOTs to 
evaluate nontraditional contracting techniques. The orig-
inal contracting practices approved for evaluation were 
cost-plus-time bidding, lane rental, design-build con-
tracting, and warranty clauses. After a period of evalua-
tion, FHWA decided that all four practices were suitable 
for use as operational practices (nonexperimental). The 
title of SEP-14 was changed from Innovative Contracting 
to Alternative Contracting in 2002 (FHWA 2014d). 

Traditional procurement: Methods of procuring contracts for 
goods and services that involve the separation of design 
and construction services, the qualifications-based pro-
curement of designers, and a competitive low-bid system 
for construction (Trauner Consulting Services, Inc. 2007).

Women-owned business enterprise (WBE): A for-profit enter-
prise, regardless of size, that is at least 51% woman owned, 
operated, and controlled. Certification is handled at the local 
or regional level (“Certification Overview” 2014).
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APPENDIX A

Structured Telephone Interview Guide for State Departments of Transportation 

This document serves as a rough interview guide. Actual interviews will vary depending on the history of design-build at that 
state DOT and the knowledge and experience of the interviewee. We may also change or add questions for the particular state 
transportation department depending upon what we know about the state DOT prior to the interviews.

INTRODUCTORY INFORMATION

The National Cooperative Highway Research Program (NCHRP) Transportation Research Board is conducting a study of the 
Federal DBE Program and alternative delivery method projects such as design-build, CMAR/CMGC, or P3. This study will 
review methods and approaches used and issues that state departments of transportation face when setting DBE contract goals 
and monitoring compliance on alternative project delivery methods. Keen Independent Research is the outside consultant 
directing the study.

Keen Independent is contacting representatives from state DOTs to better understand use of alternative delivery methods by 
states and identify states for further investigation concerning application of the Federal DBE Program on past and current projects.

INTERVIEW GUIDE

1.	 What has been your personal experience with design-build, CMAR/CMGC or P3 projects?

(Probe for whether involved and at what level, and with current agency or another.)

2.	 Our research indicates the following concerning whether there is legislation in your state that allows your state trans-
portation department to use the following types of alternative delivery methods for projects.

–– Design-build (combines design services and construction in a single contract).

–– Construction manager at risk (CMAR) and/or construction manager/general contractor (CMGC), 
which provide flexibility to involve a construction manager or contractor across both the design and 
construction phases of a project. 

–– Public-private partnerships (P3s). P3 projects involve a private sector entity working and contracting 
with the government agency in the design, construction, operation, maintenance and financing of 
projects. 

Other comments concerning this question: _ __________________________

3.	 Our research indicates that your state DOT has used the following types of alternative delivery methods for projects 
(including projects that have not yet been bid).

–– Design-build 

–– Construction manager at risk (CMAR) and/or construction manager/general contractor (CMGC)

–– Public-private partnership (P3) 

Other comments related to this question: _____________________________

4.	 Was FHWA or other federal money used to at least partially fund those project(s)? 

–– Design-build 

–– Construction manager at risk (CMAR) and/or construction manager/general contractor (CMGC)

–– Public-private partnership (P3) 
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5.	 Were DBE contract goals set for any of the federally funded alternative delivery method project(s)? 

–– Design-build 

–– Construction manager at risk (CMAR) and/or construction manager/general contractor (CMGC)

–– Public-private partnership (P3) 

6.	 Has your state DOT completed any of those alternative delivery method projects? 

–– Design-build 

–– Construction manager at risk (CMAR) and/or construction manager/general contractor (CMGC) 

–– Public-private partnership (P3) 

7.	 About how many U.S.DOT-funded alternative delivery method projects has your state DOT completed since 2000? 
(Estimates are acceptable.) 

–– Design-build 

–– Construction manager at risk (CMAR) and/or construction manager/general contractor (CMGC) 

–– Public-private partnership (P3) 

8.	 About how many other U.S.DOT-funded alternative delivery method projects has your state DOT initiated (including 
pre-award) that are not yet complete? 

–– Design-build 

–– Construction Manager at Risk (CMAR) and/or Construction Manager/General Contractor (CMGC) 

–– Public-private partnership (P3) 

9.	 Have any of your sub-recipients (cities, counties, regional transportation agencies, or others) had U.S.DOT-funded 
alternative delivery method projects where they applied the Federal DBE Program? 

–– Design-build 

–– Construction manager at risk (CMAR) and/or construction manager/general contractor (CMGC) 

–– Public-private partnership (P3) 

10.	 Have any of those sub-recipient projects been completed? 

–– Design-build 

–– Construction manager at risk (CMAR) and/or construction manager/general contractor (CMGC) 

–– Public-private partnership (P3) 

11.	 In general, are there components of the Federal DBE Program that are challenging to apply to alternative delivery 
method projects? Which ones?

12.	 Thinking about your current or recent experiences, at what point in the project planning process is application of the 
DBE Program considered and/or DBE Program staff involved? (At very beginning, just when need to set a goal, etc.)

13.	 What is your general methodology for setting goals for alternative delivery method projects? Is it any different from 
traditional construction contracts? Do you set a goal at the beginning that covers the entire project? Different goals for 
design and construction phases?

14.	 How do you monitor whether the prime is complying with the Federal DBE Program in the course of an alternative 
delivery method project?

Current Practices to Set and Monitor DBE Goals on Design-Build Projects and Other Alternative Project Delivery Methods

Copyright National Academy of Sciences. All rights reserved.

http://www.nap.edu/22112


52�

15.	 Is your application of the Federal DBE Program to any of these alternative delivery method projects any different from 
traditional design-bid-build projects? If so, how?

16.	 What have you learned from the experience applying the Federal DBE Program to any of these projects that will help 
you or others with future projects?

17.	 Are there consequences for the prime contractor if it does not comply with the Program? What teeth does your agency 
have to encourage or require compliance? (e.g., contract remedies such as liquidated damages)

18.	 Any additional comments about any federally funded alternative delivery method projects? 

19.	 Any other comments or insights as we begin this study?

20.	 What information from this study would be most helpful to you?

21.	 Who should we talk to at your agency in order to learn more about the DBE program on these alternative delivery 
method projects? (And please provide contact information, including phone number and e-mail.)

______________________________________________________________

Phone:_________________________________________________________

E-mail: _______________________________________________________

22.	 What about any prime contractors or DBEs, or others in your state? (Get names and contact info.)  

______________________________________________________________
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APPENDIX B

Sample RFP Language for DBE Contract Goals for Design-Build (North 
Carolina Department of Transportation Design-Build Project from 2013)

DISADVANTAGED BUSINESS ENTERPRISE

(9-1-11) 

DB1 G061

Description

The purpose of this Special Provision is to carry out the U.S. Department of Transportation’s policy of ensuring nondiscrimi-
nation in the award and administration of contracts financed in whole or in part with Federal funds. This provision is guided 
by 49 CFR Part 26.

Definitions

Additional DBE Subcontractors - Any DBE submitted at the time of bid that will not be used to meet the DBE goal. No sub-
mittal of a Letter of Intent is required.

Committed DBE Subcontractor - Any DBE submitted at the time of bid that is being used to meet the DBE goal by submis-
sion of a Letter of Intent. Or any DBE used as a replacement for a previously committed DBE firm.

Contract Goal Requirement - The approved DBE participation at time of award, but not greater than the advertised contract goal.

DBE Goal - A portion of the total contract, expressed as a percentage, that is to be performed by committed DBE 
subcontractor(s).

Disadvantaged Business  Enterprise (DBE) - A  firm  certified as  a  Disadvantaged Business Enterprise through the North 
Carolina Unified Certification Program.

Goal Confirmation Letter - Written documentation from the Department to the Proposer confirming the design-build 
team’s approved,  committed DBE  participation along with a listing of the committed DBE firms.

Manufacturer - A firm that operates or maintains a factory or establishment that produces, on the premises, the materials 
or supplies obtained by the design-build team.

Regular Dealer - A firm that owns, operates, or maintains a store, warehouse, or other establishment in which the materials 
or supplies required for the performance of the contract are bought, kept in stock, and regularly sold to the public in the usual 
course of business. A regular dealer engages in, as its principal business and in its own name, the purchase and sale or lease 
of the products in question. A regular dealer in such bulk items as steel, cement, gravel, stone, and petroleum products need 
not keep such products in stock, if it owns and operates distribution equipment for the products. Brokers and packagers are 
not regarded as manufacturers or regular dealers within the meaning of this section.

North Carolina Unified Certification Program (NCUCP) - A program that provides comprehensive  services  and  infor-
mation  to  applicants  for DBE  certification, such that an applicant is required to apply only once for a DBE certification that 
will be honored by all recipients of U.S.DOT funds in the state and not limited to the Department of Transportation only. The 
Certification Program is in accordance with 49 CFR Part 26.

United States Department of Transportation (U.S.DOT) - Federal agency responsible for issuing regulations (49 CFR Part 
26) and official guidance for the DBE program.
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Forms and Websites Referenced in this Provision

DBE Payment Tracking System - Online system in which the design-build team enters the payments made to DBE subcontrac-
tors who have performed work on the project.

https://apps.dot.state.nc.us/Vendor/PaymentTracking/

RF-1 DBE Replacement Request Form - Form for replacing a committed DBE.

https://apps.dot.state.nc.us/_includes/download/external.html?pdf=http%3A//www.ncdot.gov/doh/forms/files/RF-1.pdf

SAF Subcontract Approval Form - Form required for approval to sublet the contract. 

http://www.ncdot.org/doh/operations/dp_chief_eng/constructionunit/saf.xls

JC-1  Joint  Check  Notification  Form  -  Form  and  procedures  for  joint  check  notification. The form acts as a written 
joint check agreement among the parties, providing full and prompt disclosure of the expected use of joint checks.

https://apps.dot.state.nc.us/_includes/download/external.html?pdf=http%3A//www.ncdot.gov/doh/forms/files/JC-1.pdf

Letter of Intent - Form signed by the contractor and the DBE subcontractor, manufacturer or regular dealer that affirms that 
a portion of said contract is going to be performed by the signed DBE for the amount listed at the time of bid.

http://www.ncdot.org/doh/preconstruct/ps/contracts/letterofintent.pdf

Listing of DBE Subcontractors Form - Form for entering DBE subcontractors on a project that will meet this DBE goal 
contained elsewhere in this RFP.

Subcontractor Quote Comparison Sheet - Spreadsheet for showing all subcontractor quotes in the work areas where DBEs 
quoted on the project. This sheet is submitted with good faith effort packages.

http://www.ncdot.gov/business/ocs/goodfaith/excel/Ex_Subcontractor_Quote_Comparison.xls

DBE Goal 

The following DBE goal for participation by Disadvantaged Business Enterprises is established for this contract:

Disadvantaged Business Enterprises 11%

(A)	If the DBE goal is more than zero, the design-build team shall exercise all necessary and reasonable steps to ensure that 
DBEs participate in at least the percentage of the contract as set forth above as the DBE goal.

(B)	If the DBE goal is zero, the design-build team shall make an effort to recruit and use DBEs during the performance of 
the contract. Any DBE participation obtained shall be reported to the Department.

This goal is to be met through utilization of highway construction contractors and/or right-of-way acquisition firms. Uti-
lization of DBE firms performing design, other preconstruction services, or construction engineering and inspection are not 
included in this goal.

Directory of Transportation Firms (Directory)

Real-time information is available about firms doing business with the department and firms that are certified through NCUCP 
in the Directory of Transportation Firms. Only firms identified in the directory as DBE certified shall be used to meet the DBE 
goal. The directory can be found at the following link: https://partner.ncdot.gov/VendorDirectory/default.html.
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The listing of an individual firm in the directory shall not be construed as an endorsement of the firm’s capability to per-
form certain work.

Listing of DBE Subcontractors

At the time of bid, proposers shall submit all DBE participation that they anticipate to use during the life of the  contract. Only  
those  identified  to  meet  the  DBE  goal  will  be  considered committed, even though the listing shall include both committed 
DBE subcontractors and additional DBE subcontractors. Additional DBE subcontractor participation submitted at the time of 
bid will be used toward the department’s overall race-neutral goal. Only those firms with current DBE certification at the time 
of Price Proposal opening will be acceptable for listing in the proposer’s submittal of DBE participation. The design-build 
team shall indicate the following required information:

Blank forms will not be deemed to represent zero participation. Price Proposals submitted that do not have DBE par-
ticipation indicated on the appropriate form will not be read publicly during the opening of the Price Proposals. The Depart-
ment will not consider these Price Proposals for award and the proposal will be rejected.

(1)	 If the DBE goal is more than zero,

a.	Proposers, at the time the Price Proposal is submitted, shall submit a listing of DBE participation, including 
the names and addresses on Listing of DBE Subcontractors contained elsewhere in the contract documents in 
order for the Price Proposal to be considered responsive. Proposers shall indicate the total dollar value of the 
DBE participation for the contract.

b.	If proposers have no DBE participation, they shall indicate this on the Listing of DBE Subcontractors by 
entering the word “None” or the number “0.” This form shall be completed in its entirety.

c.	The Proposer shall be responsible for ensuring that the DBE is certified at the time of bid by checking the 
Directory of Transportation Firms. If the firm is not certified  at  the  time  of  the  opening  of  the  Price  
Proposals,  that  DBE’s participation will not count toward achieving the DBE goal.

(2)	If the DBE goal is zero, proposers, at the time the Price Proposal is submitted, shall enter the word “None”; or the 
number “0”; or if there is participation, add the value on the Listing of DBE Subcontractors contained elsewhere 
in the contract documents.

DBE Prime Contractor

When a certified DBE firm proposes on a contract that contains a DBE goal, the DBE firm is responsible for meeting the 
goal or making good faith efforts to meet the goal, just like any other proposer. In most cases, a DBE proposer on a contract 
will meet the DBE goal by virtue of the work it performs on the contract with its own forces. However, all the work that is 
performed by the DBE proposer and any other DBE subcontractors will count toward the DBE goal. The DBE proposer shall 
list itself along with any DBE subcontractors, if any, in order to receive credit toward the DBE goal.

For example, if the DBE goal is 45% and the DBE proposer will only perform 40% of the contract work, the prime will 
list itself at 40%, and the additional 5% shall be obtained through additional DBE participation with DBE subcontractors or 
documented through a good faith effort.

DBE prime contractors shall also follow Sections A and B listed under Listing of DBE Subcontractor just as a non-DBE 
proposer would.

Written Documentation—Letter of Intent

The proposer shall submit written documentation for each DBE that will be used to meet the DBE goal of the contract, indi-
cating the proposer’s commitment to use the DBE in the contract. This documentation shall be submitted on the department’s 
form titled Letter of Intent.

The documentation shall be received in the office of the State Contractor Utilization Engineer or at DBE@ncdot.gov no 
later than 12:00 noon of the sixth calendar day following opening of Price Proposals, unless the sixth day falls on an official 
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state holiday. In that situation, it is due in the office of the State Contractor Utilization Engineer no later than 12:00 noon on 
the next official state business day.

If the proposer fails to submit the Letter of Intent from each committed DBE to be used toward the DBE goal, or if the form 
is incomplete (i.e., both signatures are not present), the DBE participation will not count toward meeting the DBE goal. If the 
lack of this participation drops the commitment below the DBE goal, the design-build team shall submit evidence of good faith 
efforts, completed in its entirety, to the State Contractor Utilization Engineer or DBE@ncdot.gov no later than 12:00 noon 
on the eighth calendar day following opening of the Price Proposals, unless the eighth day falls on an official state holiday. In 
that situation, it is due in the office of the State Contractor Utilization Engineer no later than 12:00 noon on the next official 
state business day.

Submission of Good Faith Effort

If the Proposer fails to meet or exceed the DBE goal, the proposer with the apparent adjusted low price shall submit to the 
department documentation of adequate good faith efforts made to reach the DBE goal.

A hard copy and an electronic copy of this information shall be received in the office of the State Contractor Utilization 
Engineer or at DBE@ncdot.gov no later than 12:00 noon of the sixth calendar day following opening of the Price Proposals 
unless the sixth day falls on an official state holiday. In that situation, it is due in the office of the State Contractor Utilization 
Engineer the next official state business day. If the design-build team cannot send the information electronically, then one 
complete set and nine copies of this information shall be received under the same time constraints.

Note: Where the information submitted includes repetitious solicitation letters, it will be acceptable to submit a representa-
tive letter along with a distribution list of the firms that were solicited. Documentation of DBE quotations shall be a part of 
the good faith effort submittal. This documentation may include written subcontractor quotations, telephone log notations of 
verbal quotations, or other types of quotation documentation.

Consideration of Good Faith Effort for Projects with DBE Goals More Than Zero

Adequate good faith efforts mean that the proposer took all necessary and reasonable steps to achieve the goal which, by their 
scope, intensity, and appropriateness, could reasonably be expected to obtain sufficient DBE participation. Adequate good 
faith efforts also means that the proposer actively and aggressively sought DBE participation. Mere pro forma efforts are not 
considered good faith efforts.

The Department will consider the quality, quantity, and intensity of the different kinds of efforts a proposer has made. 
Listed below are examples of the types of actions a proposer will take in making a good faith effort to meet the goal. They are 
not intended to be exclusive or exhaustive, nor is the list intended to be a mandatory checklist.

(A)	Soliciting  through  all  reasonable  and  available  means  (e.g., attendance at pre-bid meetings, advertising and/or 
written notices through the use of the NCDOT Directory of Transportation Firms) the interest of  all  certified DBEs 
who  have the  capability to perform the work of the contract. The proposer must solicit this interest no less than 10 days 
prior to the opening of the Price Proposals to allow the DBEs to respond to the solicitation. Solicitation shall provide 
the opportunity to DBEs within the division and surrounding divisions where the project is located. The proposer must 
determine with certainty if the DBEs are interested by taking appropriate steps to follow up initial solicitations.

(B)	Selecting portions  of  the  work  to  be  performed  by  DBEs  in  order  to  increase the likelihood that the DBE goals 
will be achieved. This includes, where appropriate, breaking out contract work items into economically feasible units 
to facilitate DBE participation, even when the prime contractor might otherwise prefer to perform these work items 
with its own forces.

(C)	Providing interested DBEs with adequate information about the plans, specifications, and requirements of the contract 
in a timely manner to assist them in responding to a solicitation.

(D)	� (1)	� Negotiating in good faith with interested DBEs. It is the proposer’s responsibility to make a portion of the work 
available to DBE subcontractors and suppliers and to select those portions of the work or material needs consis-
tent with the available DBE subcontractors and suppliers, so as to facilitate DBE participation. Evidence of such 
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negotiation includes the names, addresses, and telephone numbers of DBEs that were considered; a description 
of the information provided regarding the  plans  and  specifications  for  the  work  selected  for  subcontracting;  
and evidence  as  to  why  additional  agreements  could  not  be  reached  for  DBEs to perform the work.

	 (2)	� A proposer using good business judgment would consider a number of factors in negotiating with subcontractors, 
including DBE subcontractors, and would take a firm’s price and capabilities as well as contract goals into con-
sideration. However, the fact that there may be some additional costs involved in finding and using DBEs is not in 
itself sufficient reason for a proposer’s failure to meet the contract  DBE  goal,  as  long  as  such costs are reason-
able. Also, the ability or desire of a prime contractor to perform the work of a contract with its own organization 
does not relieve the proposer of the responsibility to make good faith efforts. Proposing design-build teams are not, 
however, required to accept higher quotes from DBEs if the price difference is excessive or unreasonable.

(E)	Not rejecting DBEs as being unqualified without sound reasons based on a thorough investigation of their capabilities. 
The proposer’s standing within its industry; membership in specific groups, organizations, or associations; and politi-
cal or social affiliations (for example, union vs. non-union employee status) are not legitimate causes for the rejection 
or nonsolicitation of bids in the proposer’s efforts to meet the project goal.

(F)	Making  efforts  to  assist  interested  DBEs  in  obtaining  bonding,  lines  of  credit, or insurance as required by the 
recipient or proposer.

(G)	Making efforts to assist interested DBEs in obtaining necessary equipment, supplies, materials, or related assistance 
or services.

(H)	Effectively using the services of available minority/women community organizations; minority/women contractors’ 
groups; Federal, State, and local minority/women business assistance offices; and other organizations as allowed on 
a case-by-case basis to provide assistance in the recruitment and placement of DBEs. Contact within 7 days from the 
opening of the Price Proposals the Business Development Manager in the Business Opportunity and Work Force 
Development Unit to give notification of the proposer’s inability to get DBE quotes.

(I)	 Any other evidence that the proposer submits which shows that the proposer has made reasonable good faith efforts to 
meet the DBE goal.

In addition, the Department may take into account the following:

(1)	 Whether  the  proposer’s  documentation reflects  a  clear  and  realistic  plan  for achieving the DBE goal.

(2)	The proposer’s past performance in meeting the DBE goals.

(3)	The performance of other proposers in meeting the DBE goal. For example, when the proposer with the apparent 
adjusted low price fails to meet the DBE goal, but others meet it, you may reasonably raise the question of whether, 
with additional reasonable efforts, the proposer with the apparent adjusted low price could have met the goal. If the 
proposer with the apparent adjusted low price fails to  meet  the  DBE  goal  but  meets  or  exceeds  the  average  
DBE participation obtained by other proposers, the department may view this, in conjunction with other factors, as 
evidence of the proposer with the apparent adjusted low price having made a good faith effort.

If the Department does not award the contract to the proposer with the apparent adjusted low price, the Department 
reserves the right to award the contract to the proposer with the next adjusted lowest adjusted price that can satisfy to the 
Department that the DBE goal can be met or that an adequate good faith effort has been made to meet the DBE goal.

Non-Good Faith Appeal

The State Contractor Utilization Engineer will notify the design-build team verbally and in writing of non-good faith. A 
design-build team may appeal a determination of non-good faith made by the Goal Compliance Committee. If a design-
build team wishes to appeal the determination made by the Committee, they shall provide written notification to the State 
Contractual Services Engineer or at DBE@ncdot.gov. The appeal shall be made within 2 business days of notification of the 
determination of non-good faith.
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Counting DBE Participation Toward Meeting DBE Goal

(A)	Participation

The total dollar value of the participation by a committed DBE will be counted toward the contract goal requirement. The 
total dollar value of participation by a committed DBE will be based upon the value of work actually performed by the DBE 
and the actual payments to DBE firms by the design-build team.

(B)	Joint Checks

Prior notification of joint check use shall be required when counting DBE participation for services or purchases that 
involves the use of a joint check. Notification shall be through submission of Form JC-1 (Joint Check Notification Form) and 
the use of joint checks shall be in accordance with the Department’s Joint Check Procedures.

(C)	Subcontracts (Non-Trucking)

A DBE may enter into subcontracts. Work that a DBE subcontracts to another DBE firm may be counted toward the con-
tract goal requirement. Work that a DBE subcontracts to a    non-DBE    firm    does    not    count    toward    the    contract    
goal    requirement. If a DBE contractor or subcontractor subcontracts a significantly greater portion of the work of the con-
tract than would be expected on the basis of standard industry practices, it shall be presumed that the DBE is not performing 
a commercially useful function. The DBE   may present   evidence to   rebut   this   presumption   to   the   department. The 
department’s decision on the rebuttal of this presumption is subject to review by the Federal Highway Administration but is 
not administratively appealable to U.S.DOT.

(D)	Joint Venture

When a DBE performs as a participant in a joint venture, the design-build team may count toward its contract goal require-
ment a portion of the total value of participation with the DBE in the joint venture, that portion of the total dollar value being 
a distinct, clearly defined portion of work that the DBE performs with its forces.

(E)	Suppliers

A design-build team may count toward its DBE requirement 60% of its expenditures for materials and supplies required 
to complete the contract and obtained from a DBE regular dealer and 100% of such expenditures from a DBE manufacturer.

(F)	Manufacturers and Regular Dealers

A design-build team may count toward its DBE requirement the following expenditures to DBE firms that are not manu-
facturers or regular dealers:

(1)	 The fees or commissions charged by a DBE firm for providing a bona fide service, such as providing bonds or 
insurance specifically required for the performance of a DOT-assisted contract, provided the fees or commissions 
are determined to be reasonable and not excessive compared with fees and commissions customarily allowed for 
similar services.

(2)	With respect to materials or supplies purchased from a DBE that is neither a manufacturer  nor  a  regular  dealer,  
count  the  entire  amount  of  fees  or commissions charged for assistance in the procurement of the materials and 
supplies, or fees or transportation charges for the delivery of materials or supplies required on a jobsite (but not the 
cost of the materials and supplies themselves), provided the fees are determined to be reasonable and not excessive 
compared with fees customarily allowed for similar services.

Commercially Useful Function

(A)	DBE Utilization
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The design-build team may count toward its contract goal requirement only expenditures to DBEs that perform a com-
mercially useful function in the work of a contract. A DBE performs a commercially useful function when it is responsible for 
execution of the work of the contract and is carrying out its responsibilities by actually performing, managing, and supervis-
ing the work involved. To perform a commercially useful function, the DBE shall also be responsible with respect to materials 
and supplies used on the contract, for negotiating price, determining quality and quantity, ordering the material  and  installing  
(where  applicable)  and  paying  for  the  material  itself. To determine whether a DBE is performing a commercially useful 
function, the department will evaluate the amount of work subcontracted, industry practices, whether the amount the firm 
is to be paid under the contract is commensurate with the work it is actually performing and the DBE credit claimed for its 
performance of the work, and any other relevant factors.

(B)	DBE Utilization in Trucking

The following factors will be used to determine if a DBE trucking firm is performing a commercially useful function.

(1)	 The DBE shall be responsible for the management and supervision of the entire trucking operation for which it 
is responsible on a particular contract, and there shall not be a contrived arrangement for the purpose of meeting 
DBE goals.

(2)	The DBE shall itself own and operate at least one fully licensed, insured, and operational truck used on the contract.

(3)	The DBE receives credit for the total value of the transportation services it provides on the contract using trucks it 
owns, insures, and operates using drivers it employs.

(4)	The   DBE   may   subcontract   the   work   to   another   DBE   firm,   including an owner-operator who is certified 
as a DBE. The DBE who subcontracts work to another DBE receives credit for the total value of the transportation 
services the subcontracted DBE provides on the contract.

(5)	The DBE may also subcontract the work to a non-DBE firm, including an owner-operator. The DBE who subcon-
tracts the work to a non-DBE is entitled to  credit  for  the  total  value  of  transportation  services  provided  by  the 
non-DBE subcontractor  not  to  exceed  the  value  of  transportation  services provided by DBE-owned trucks on  
the contract. Additional participation by non-DBE subcontractors receives credit only for the fee or commission it 
receives as a result of the subcontract arrangement. The value of services performed under subcontract agreements 
between the DBE and the design-build team will not count toward the DBE contract requirement.

(6)	A DBE may lease truck(s) from an established equipment leasing business open to the general public. The lease 
must indicate that the DBE has exclusive use of and control over the truck. This requirement does not preclude the 
leased truck from working for others during the term of the lease with the consent of the DBE, so long as the lease 
gives the DBE absolute priority for use of the leased truck. This type of lease may count toward the DBE’s credit 
as long as the driver is under the DBE’s payroll.

(7)	Subcontracted/leased trucks shall display clearly on the dashboard the name of the DBE that they are subcon-
tracted/leased to and their own company name if it is not identified on the truck itself. Magnetic door signs are not 
permitted.

DBE Replacement

When a design-build team has relied on a commitment to a DBE firm (or an approved substitute DBE firm) to meet all or part 
of a contract goal requirement, the design-build team shall not terminate the DBE for convenience. This includes, but is not 
limited to, instances in which the design-build team seeks to perform the work of the terminated subcontractor with another 
DBE subcontractor, a non-DBE subcontractor, or with the contractor’s own forces or those of an affiliate. A DBE may only be 
terminated after receiving the Engineer’s written approval based upon a finding of good cause for the termination.

All requests for replacement of a committed DBE firm shall be submitted to the Engineer for approval on Form RF-1 (DBE 
Replacement Request). If the design-build team fails to follow this procedure, the prime contractor or other affiliated compa-
nies within the design-build team may be disqualified from further bidding for a period of up to 6 months.
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The design-build team shall comply with the following for replacement of a committed DBE: 

(A)	Performance-Related Replacement

When a committed DBE is terminated for good cause as stated above, an additional DBE that was submitted at the time of 
bid may be used to fulfill the DBE commitment. A good faith effort will only be required for removing a committed DBE if 
there were no additional DBEs submitted at the time of bid to cover the same amount of work as the DBE that was terminated.

If a replacement DBE is not found that can perform at least the same amount of work as the terminated DBE, the design-
build team shall submit a good faith effort documenting the steps taken. Such documentation shall include, but not be limited 
to, the following:

(1)	 Copies of written notification to DBEs that their interest is solicited in contracting the work defaulted by the previ-
ous DBE or in subcontracting other items of work in the contract.

(2)	Efforts to negotiate with DBEs for specific sub-bids, including, at a minimum:

a.	The names, addresses, and telephone numbers of DBEs who were contacted.

b.	A description of the information provided to DBEs regarding the plans and specifications for portions of the 
work to be performed.

(3)	A list of reasons why DBE quotes were not accepted.

(4)	Efforts made to assist the DBEs contacted, if needed, in obtaining bonding or insurance required by the design-
build team.

(B)	Decertification Replacement

(1)	 When a committed DBE is decertified by the department after the SAF (Subcontract Approval Form) has been 
received by the department, the department will not require the design-build team to solicit replacement DBE 
participation equal to the remaining work to be performed by the decertified firm. The participation equal to the 
remaining work performed by the decertified firm will count toward the contract goal requirement.

(2)	When a committed DBE is decertified prior to the department receiving the SAF (Subcontract Approval Form) 
for the named DBE firm, the design-build team shall take all necessary and reasonable steps to replace the DBE 
subcontractor  with  another  DBE  subcontractor  to  perform  at  least  the  same amount of work to meet the DBE 
goal requirement. If a DBE firm is not found to do the same amount of work, a good faith effort must be submitted 
to NCDOT (see A herein for required documentation).

Changes in the Work

When the engineer makes changes that result in the reduction or elimination of work to be performed by a committed DBE, 
the design-build team will not be required to seek additional participation. When the engineer makes changes that result in 
additional work to be performed by a DBE based upon the design-build team’s commitment, the DBE shall participate in 
additional work to the same extent as the DBE participated in the original contract work.

When the engineer makes changes that result in extra work that has more than a minimal impact on the contract amount, 
the design-build team shall seek additional participation by DBEs unless otherwise approved by the Engineer.

When the engineer makes changes that result in an alteration of plans or details of construction, and a portion or all of the 
work had been expected to be performed by a committed DBE, the design-build team shall seek participation by DBEs unless 
otherwise approved by the Engineer.

When the design-build team requests changes in the work that result in the reduction or elimination of work that the design-
build team committed to be performed by a DBE, the design-build team shall seek additional participation by DBEs equal to 
the reduced DBE participation caused by the changes.
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Reports and Documentation

An SAF (Subcontract Approval Form) shall be submitted for all work that is to be performed by a DBE subcontractor. The 
department reserves the right to require copies of actual subcontract agreements involving DBE subcontractors.

When using transportation services to meet the contract commitment, the design-build team shall submit a proposed truck-
ing plan in addition to the SAF. The plan shall be submitted prior to beginning construction on the project. The plan shall 
include the names of all trucking firms proposed for use, their certification type(s), the number of trucks owned by the firm, 
as well as the individual truck identification numbers, and the line item(s) being performed.

Within 30 calendar days of entering into an agreement with a DBE for materials, supplies or services not otherwise docu-
mented by the SAF as specified above, the design-build team shall furnish the engineer a copy of the agreement. The docu-
mentation shall also indicate the percentage (60% or 100%) of expenditures claimed for DBE credit.

Reporting Disadvantaged Business Enterprise Participation

The design-build team shall provide the engineer with an accounting of payments made to all DBE firms, including material 
suppliers and contractors at all levels (prime, subcontractor, or second-tier subcontractor). This accounting shall be furnished 
to the engineer for any given month by the end of the following month. Failure to submit this information accordingly may 
result in the following action:

(A)	Withholding of money due in the next partial pay estimate; or

(B)	Removal of an approved prime contractor or other affiliated companies within the design-build team from the prequali-
fied bidders’ list or the removal of other entities from the approved subcontractors list.

While each contractor (prime, subcontractor, second-tier subcontractor) is responsible for accurate accounting of payments 
to DBEs, it shall be the prime contractor’s responsibility to report all monthly and final payment information in the correct 
reporting manner.

Failure on the part of the design-build team to submit the required information in the time frame specified may result in the 
disqualification of that prime contractor and any affiliate companies within the design-build team from further bidding until 
the required information is submitted.

Failure on the part of any subcontractor to submit the required information in the time frame specified may result in the 
disqualification of that prime contractor or any affiliate companies within the design-build team from being approved for work 
on future DOT projects until the required information is submitted.

Design-build teams reporting transportation services provided by non-DBE lessees shall evaluate the value of services 
provided during the month of the reporting period only.

At any time, the Engineer can request written verification of subcontractor payments.

The design-build team shall report the accounting of payments through the Department’s DBE Payment Tracking System.

Failure to Meet Contract Requirements

Failure to meet contract requirements in accordance with Subarticle 102-15(J) of the 2012 Standard Specifications for Roads 
and Structures may be cause to disqualify the prime contractor or any affiliated companies within the design-build team from 
further bidding for a specified length of time.

CERTIFICATION FOR FEDERAL-AID CONTRACTS

(3-21-90) 

DB1 G85
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The proposer certifies, by signing and submitting a design-build proposal, to the best of his or her knowledge and belief, that:

(1)	 No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to any person 
for influencing or attempting to influence an officer or employee of any Federal agency, a Member of Congress, an 
officer or employee of Congress, or an employee of a Member of Congress in connection with the awarding of any 
Federal contract, the making of any Federal grant, the making of any Federal loan,   the entering into of any coop-
erative agreement, or the extension, continuation, renewal, amendment, or modification of any Federal contract, 
grant, loan, or cooperative agreement.

(2)	 If any funds other than Federal appropriated funds have been paid or will be paid to any person for influencing or 
attempting to influence an officer or employee of any Federal agency, a Member of Congress, an officer or employee 
of Congress, or an employee of a Member of Congress in connection with this Federal contract, grant, loan, or coop-
erative agreement, the undersigned shall complete and submit Standard Form-LLL, Disclosure Form to Report 
Lobbying, in accordance with its instructions.

This certification is a material representation of fact upon which reliance was placed when this transaction was made or 
entered into. Submission of this certification is a prerequisite for making or entering into this transaction imposed by Section 
1352, Title 31, U.S. Code. Any person who fails to file the required certification shall be subject to a civil penalty of not less 
than $10,000 and not more than $100,000 for each such failure.

The proposer also agrees by submitting a design-build proposal that he or she shall require that the language of this certification 
be included in all lower tier subcontracts that exceed $100,000 and that all such sub-recipients shall certify and disclose accordingly.
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Attachments Not Included

WILLIAMS BROTHERS CONSTRUCTION CO., INC.

DBE Performance Plan & Subcontracting Plan

Project: Loop 1604 Western Extension Project

Prepared by: Bob Lanham, President & DBE Compliance Manager

Initial Draft: 10/22/2013

Revision 1: Revision 2: Revision 3:

APPENDIX C

Sample DBE Plan Submitted by Proposer in Response to a Design-Build 
RFP (Texas Department of Transportation Design-Build Project from 2013)
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Appendix # Description

1 Forms

2 Report Schedule

3 DBE Special Specification Exhibit 6 of DBA

4 Standard Professional Services Agreement

5 Standard Subcontract Document

6 Federally Required Provisions

DBE Performance Plan & Subcontracting Plan

1. Definitions

Design Build Agreement (DBA) Part of the Contract between WBCC and TxDOT that contains all of the general business terms 
and conditions that drive the execution of project

Design Builder Williams Brothers Construction Co., Inc. (WBCC)

Disadvantaged Business Enterprise (DBE) Certified firm in accordance with 49CFR26 and Exhibit 6 of the Design Build Agreement

Instructions to Proposers (ITP)
Part of the Contract between WBCC and TxDOT that contains all of the instructions necessary to sub-
mit a responsive proposal to TxDOT and the required conditions of award and execution of the contract 

Joint Check
Two-party check issued by WBCC to a subcontractor AND another party designated by the 
subcontractor

Prime Contract (Contract) The collective contract between WBCC and TxDOT

Professional Services
Any design or technical services provided other than construction in the execution of the project 
that typically requires the possession of a license or certain credentials

Project Loop 1604 Western Extension Design Build Project

Proposal
The document submitted by WBCC in conformance with the ITP, which was competitively scored 
against other shortlisted Proposers 

Qualification-Based Selection (QBS)
Selection process for professional services that weights qualifications and credentials as well as 
price

Subcontract The legal agreement between WBCC and a subcontractor

Subcontractor
A construction firm or professional service firm that is working under a specific agreement or con-
tract with WBCC for the execution of a specific scope of work necessary for the successful com-
pletion of the project 

Technical Provisions (TPs)
Part of the contract between WBCC and TxDOT that contains all of the technical requirements of 
the project as stipulated by TxDOT

For specific definitions regarding terms applicable to the DBE Program, please refer to Appendix 3 and 49 CFR 26

2. Policy Statement

Williams Brothers Construction Company, Inc. (WBCC) does not discriminate against any subcontractor firm based on race, 
color, sex, ethnic origin, or religious background. WBCC does not tolerate any conduct in its workforce that discriminates 
against any subcontractor based on the same.

WBCC actively supports and encourages the participation of disadvantaged business enterprises in the highway construc-
tion industry. WBCC  seeks  to  preserve  its  reputation  of  DBE  program  excellence  by  maximizing  DBE participation 
throughout the project. All quotations will be treated fairly and confidentially.
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Corporate past performance in the DBE Program is excellent, averaging 150% attainment of project goals. WBCC participates 
in outreach to underutilized businesses through the Texas Department of Transportations’ Office of Civil Rights (DBE Program).

3. Disadvantaged Business Enterprises (DBE) Commitment

WBCC is committed to fully integrating meaningful DBE participation into our team for this TxDOT Loop 1604 Western 
Extension Project through outreach, technical assistance/supportive services, compliance monitoring, and reporting. WBCC 
proposes to accomplish maximum DBE participation through an organized outreach, solicitation, and subcontracting plan.

This commitment is made in support of the project goal as stated in Section 7.1.1 of the DBA:

The overall Project DBE participation goal is 8%, which includes design and construction. WB commits to:

(1)	 Submitting commitments on DBE design firms within 60 days of NTP1 (contract execution) and

(1)	 Submitting commitments on DBE construction firms within 60 days of reaching 100% design completion.

WBCC is committed to implementing the project’s DBE program in accordance with the federal and local guidelines found 
in 49 CFR Part 26 and the TxDOT DBE program. The WBCC team is aware of its obligations as stated in 26 CFR 26.53(e) 
and TxDOT’s DBE Specification. WBCC is committed to compliance with all program regulations.

This commitment will be supported by a quarterly tracking system to guide the acquisition of subcontractor services in the 
achievement of the project goal. See Section 11e for details.

4. Anticipated Areas of Consulting & Contracting Opportunities

Signing Erosion Protection Design Survey support

Illumination Erosion Protection Subsurface utility services

Signals Erosion Protection Design support

Striping Sanitary Sewer Environ support services

Painting Sidewalk Utility relocation design

Barricades Driveways Quality Services

Guardrail Riprap Environmental Compliance

Crash Attenuators Misc. Concrete Constr Quality Control

Sod/Seeding Re-Steel (furnish & place) Constr Quality Acceptance

Landscaping Geotechnical Services

This list is not comprehensive but represents initial management view of possible project opportunities.

5. Outreach

Our outreach programs in partnership with TxDOT will include:

•	 Two DBE project information meetings.
•	 Incorporation of opportunities in TxDOT’s project website.
•	 Project and contracting advertisements in local and minority publications.
•	 Collaboration with other organizations to present/advertise project opportunities
•	 Collaboration with TxDOT’s Programs for DBEs, such as TAP, TBOD, and the local TUCP
•	 Participation at DBE-related events and conferences.
•	 Provision of project plans at plan rooms maintained by minority and women business organizations.
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6. Professional Services Procurement

a.	 General

Professional services firms are chosen using a Qualification Based Selection process. The general steps followed 
are outlined below. The process is more subjective than construction subcontracting, which relies on prequalified 
firms. The criteria outlined in Section 6.d(1) must be evaluated and matched to the needs of the project and how all 
commitments are fulfilled.

DBE professional service firms will have their certification verified. All firms must meet TxDOT criteria for 
performing design services.

b.	 Proposal Phase Solicitations

DBE firms that were identified as meeting the requirements of Section 6d below as well, as being available as 
exclusive partners during the proposal phase, were engaged by teaming agreements and participated in the proposal 
process. Subsequent to award, negotiations will be conducted with these firms. The following firms were included in 
our proposal and should exceed the goal associated with professional services:

•	 SEA

•	 Gunda

•	 IDC

•	 Alliance Geotechnical Group

c.	 Execution Phase Solicitations

(1)	 The solicitation of additional professional services may become necessary during the execution of the project for a 
variety of reasons, such as:

a.	Added scope to the project

b.	Scope that was not fully defined during the proposal preparation

c.	Additional assistance or resources were determined to be necessary to support the project schedule

d.	The inability to successfully negotiate a scope of service or fee with a previously selected firm.

(2)	A new solicitation will be issued for the services needed. The proposals submitted must be responsive to the solici-
tation. The following section outlines procedures for the selection process.

(3)	Solicitations for proposals will be made based on need determinations discussed in the previous sections. Various 
resources will be used to target the subcontracting community, such as but not limited to:

a.	Use of our corporate vendor list

b.	Contacts developed from outreach events

c.	Use of TxDOT DBE directory

d.	Use of the TUCP, the local DBE certifying agency

e.	Coordination with other subcontractor advocacy groups

(4)	Any DBE firm selected must have its certification verified through the TUCP directory.

d.	 Proposal Evaluation & Negotiation

(1)	 The following criteria will be used for professional services:

a.	Ability to provide the number of qualified personnel to complete the required tasks on time. 

b.	Possess the requisite licenses for both the firm and personnel to authorize participation.

Current Practices to Set and Monitor DBE Goals on Design-Build Projects and Other Alternative Project Delivery Methods

Copyright National Academy of Sciences. All rights reserved.

http://www.nap.edu/22112


68�

c.	Documentation of design project completion on time and within budget.

d.	Quality of previous project work completed, including references from past project owners (clients). 

e.	Ability to start when required.

f.	 Consideration of the DBE goal for the project.

(2)	Attempt to negotiate scope, terms, conditions, and price with the selected Proposer.

(3)	 If the negotiations stall or fail, repeat the process.

7. Construction Subcontractor Procurement

a.	 General

_It is prevalent practice in the design-build procurement process for the Design-Builder to solicit pricing from the 
subcontracting community based on 30% (or less) plans. This procedure puts subcontractors in financial jeopardy 
due to temporal variations, quantity uncertainty, material and commodity price escalations, and variability in the 
character and nature of the scope.

WBCC’s approach will be implemented once subcontract packages have been designed to approximately 75% 
completion to allow for greater certainty in the bidding process. For subcontractors, this process eliminates financial 
risk and uncertainty on quantity/scope. Using this deferred procurement approach for the construction phase 
provides greater opportunity for the success of the subcontractors, especially DBE subcontractors. This process will 
be closely monitored and tracked. Refer to Section 11e for details.

b.	 Bid Package Development

(1)	 As described in Section 7a, excessive risk can be transferred to a subcontractor by asking for proposals on 30% plans. 
Our approach is to provide more fully developed plans to the subcontracting community prior to requesting price 
proposals. Ideally, the plans would be 75% complete prior to releasing. This may vary based on the type of work.

(2)	Bid packages will be developed and presented for price proposals in support of the overall project construction 
schedule. Bid packages can be made for a single phase or segment or for multiple phases.

(3)	Bid packages will be posted in our online plan room, which is a component of our document management system. 
These materials will be available free of charge to any interested subcontractors where they can view or print. File 
format will be PDF.

(4)	Our online system will have a consolidated e-mail address where all quotations will be sent for review.

(5)	For  subcontractors without  access  to  computers,  Internet  access,  and  e-mail,  hard  copies  of  the  bid packages 
will be made available upon request.

c.	 DBE Identification & Solicitations

(1)	 As bid packages are completed, solicitations for price proposals will be made. Various resources will be used to 
target the subcontracting community, such as but not limited to:

a.	Use of our corporate vendor list

b.	Use of information from outreach events

c.	Use of TxDOT DBE directory

d.	Coordination with the TUCP, the local DBE certifying agency 

e.	Coordination with other subcontractor advocacy groups

Current Practices to Set and Monitor DBE Goals on Design-Build Projects and Other Alternative Project Delivery Methods

Copyright National Academy of Sciences. All rights reserved.

http://www.nap.edu/22112


� 69

(2)	Solicitations will contain the following information regarding the requested price proposal:

•	 Project information

•	 Scope or items of work

•	 Date proposal is due

•	 Where to view plans and specs

•	 Where and how to submit price proposal

•	 To whom the proposal should be directed

•	 To whom all questions should be directed

(3)	First-time responders to a WBCC solicitation will be required to complete a subcontractor questionnaire and par-
ticipate in an interview to determine qualifications, capabilities and capacity in order to avoid potential issues such 
as the DBE’s failing to perform a commercially useful function.

(4)	Time is of the essence on this project. Every effort will be made to allow two weeks to respond to any price proposal 
solicitation; however, this cannot be guaranteed. Exceptions may be granted on a case-by-case basis for noncritical 
items at the discretion of WBCC.

(5)	Responsiveness – We will attempt to contact any subcontractor that did not respond to the solicitation. The reason 
for not quoting, if provided, will be documented.

d.	 Proposal Evaluation

(1)	 Completeness – Each proposal will be reviewed for completeness. All pertinent contact information must be pro-
vided by the subcontractor.

(2)	Scope – Any qualifications or exceptions included in the price proposal will be noted. A dollar value (positive or 
negative) associated with any proposal qualifications will be assigned to the proposal.

(3)	Pricing – Proposals will be ranked according to ultimate price/cost.

(4)	Negotiations – Should the price proposal contain undesirable qualifications or exceptions, an attempt will be made 
to negotiate a compromise. If opportunities exist for scope modification or expansion, this will be negotiated 
accordingly.

(5)	Selection – A successful subcontractor will be selected with consideration of the DBE goal for the project.

8. Subcontract Agreement

a.	 Subcontract agreements shall identify, define, and include those specific services, items, terms, and conditions that are 
consistent with the contract and the scope of work, including anticipated duration.

b.	 The subcontract will be prepared and submitted with all required conditions and attachments for execution. 

c.	 The following items are clearly defined and included in all professional services subcontracts:

(1)	 Identification of parties

(2)	Definition of work (scope, methods, end results)

(3)	Definition of Client’s responsibility

(4)	Provisions for contract changes

Current Practices to Set and Monitor DBE Goals on Design-Build Projects and Other Alternative Project Delivery Methods

Copyright National Academy of Sciences. All rights reserved.

http://www.nap.edu/22112


70�

(5)	Compensation

(6)	Method of payment

(7)	Federally required provisions

d.	 The following terms and items are included in all construction subcontracts: 

(1)	 Parties to the contract

(2)	Contract start and end dates

(3)	Scope of work, including deliverables

(4)	Payment due dates

(5)	Terms and conditions relating to premature contract termination

(6)	Terms and conditions relative to undue delays

(7)	Means to resolve claims and deputes 

(8)	Indemnification terms and conditions 

(9)	Federally required provisions

e.	 Any exceptions taken by the subcontractor with regard to any of the business terms and conditions of the subcontract 
document will be negotiated (that is in the purview to negotiate).

f.	 Upon complete execution of the document, a copy will be provided to TxDOT. 

g.	 See Appendix 4 for a blank “DRAFT” consultant agreement

h.	 See Appendix 5 for a blank “DRAFT” construction subcontract 

i.	 See Appendix 6 for federally required provisions.

9. Execution of the Work

a.	 DBE Responsibilities

(1)	 Subcontracted work will be executed in a professional manner.

(2)	The subcontractor will be an independent business and employer under the laws of Texas and will assume all the 
rights and responsibilities accordingly.

(3)	The subcontractor will be required to diligently and faithfully execute the work covered by its agreement. 

(4)	The subcontractor will comply with all of the requirements of its subcontract and the contract.

b.	 Administration

(1)	 The subcontractor will report monthly at an agreed upon recurring monthly date, its progress quantities for the 
previous pay period for verification by and concurrence of the Project Manager, Deputy Project Manager, or the 
Construction Manager.
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(2)	The subcontractor will be required to carry the requisite insurance outlined in the contract. Good faith efforts 
(GFEs) in accordance with 49CFR25, Appendix A, Item F must be followed prior to rejecting a DBE proposal for 
failure to provide insurance as outlined in the contract.

(3)	The subcontractor will comply with administrative obligations imposed by federal requirements. 

(4)	The subcontractor will be required to submit any applicable reports, such as but not limited to:

a.	Monthly progress quantities

b.	Daily quality control reports

c.	Certified payrolls

d.	DBE participation reports

c.	 Direction and Management

(1)	 The subcontractor will receive overall schedule and work priorities from the Project Manager, Deputy Project        
Manager, or Construction Manager.

(2)	The subcontractor is an independent business and will be required to plan, manage, oversee, and execute their 
contracted work in accordance with project schedule and the direction of the Project Manager, Deputy Project 
Manager, or Construction Manager.

(3)	The subcontractor will be a licensed participant in the contractor’s document management software at a security  
level  deemed  appropriate  by  the  Project  Manager,  Deputy  Project  Manager,  or  Construction Manager.

d.	 Quality

(1)	 The subcontractor will be obligated to abide by the Project Quality Management Plan (QMP).

(2)	The subcontractor will be accountable for its deficient work and responsible for the implementation of the approved 
correction or remedy.

(3)	The subcontractor will be responsible for initiating its own technical submittals associated with the items of work.

e.	 Environment

(1)	 Protection of the environment is a priority for every project. The subcontractor shall abide by the Project Compre-
hensive Environmental Protection Plan (CEPP).

(2)	The subcontractor will be required to attend the project environmental briefing/training.

(3)	The subcontractor will be required to comply with all environmental commitments on the project that have direct 
bearing on its work.

(4)	The subcontractor will comply with all applicable permits, laws, and regulations governing this project and the 
work subcontracted.

f.	 Safety

(1)	 The contractor has a corporate goal of ZERO accidents. The subcontractor is required to have its own safety pro-
gram or model one after the contractor’s.

(2)	The subcontractor will ensure that its safety program is no less stringent than the Project Safety & Health Plan.

(3)	The subcontractor will comply with the Project Safety & Health Plan.
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(4)	The subcontractor will participate in project safety briefings.

(5)	The subcontractor shall be responsible for the safety of its employees.

(6)	The subcontractor shall comply with all local, state, and federal safety requirements and regulations.

g.	 Commercially Useful Function (CUF)

(1)	 Field supervisors monitor DBE work performance to verify compliance with the subcontract document, paying 
particular attention to whether the DBE is using its own forces and equipment. Any activity of concern will be 
reported to the DBE Program Coordinator or DBE Program Manager.

(2)	Work with TxDOT on DBE work schedules so that a CUF review can be scheduled and conducted early in the 
project.

(3)	Follow up with TxDOT on CUF findings.

(4)	Assist TxDOT as necessary on CUF monitoring throughout the course of the project.

(5)	 In the event of a non-CUF finding, consult with TxDOT on:

a.	Impacts to the project goal and the need for additional DBE credit. 

b.	Whether other administrative actions are appropriate.

h.	 Assistance to DBEs

(1)	 WBCC shall not provide any assistance to the DBE in the general performance of its work. The term “assistance” 
is defined in the broadest possible sense:

a.	Labor, equipment, or materials

b.	Supervision

c.	Ordering materials for the DBE from WBCC suppliers

d.	Fuel

e.	Any other item one would reasonably expect a viable subcontractor to provide for themselves.

(2)	The only exceptions permitted by specification and allowed by WBCC are under emergency conditions in which:

a.	The safety of workers or the public is at risk.

b.	The work in progress is subject to a total loss (i.e., lose a concrete pour).

c.	The traveling public will be seriously impacted and excessive travel delays incurred.

(3)	 In the event of any emergencies as defined by Section 9h(2), the Project Manager or designated representative is 
required to call in a report to the Compliance Manager outlining the circumstances and the assistance rendered. 
TxDOT will be notified immediately. The DBE Emergency Assistance Call-in Log (see Appendix 1—Forms) will 
be completed. The Compliance Manager will assess the value of the assistance. The value of the assistance will be 
deducted from the DBE’s monthly progress report.

(4)	WBCC serves as an advocate for all of its subcontractors (DBE and non-DBE) with TxDOT in the event of changes, 
change orders, or payment issues.

(5)	  Joint Checks for DBEs

a.	The request for a joint check must emanate from the DBE and/or its supplier. The request must be on the 
DBE’s letterhead or equivalent. If no joint check agreement is provided to WBCC, utilize our version (see 

Current Practices to Set and Monitor DBE Goals on Design-Build Projects and Other Alternative Project Delivery Methods

Copyright National Academy of Sciences. All rights reserved.

http://www.nap.edu/22112


� 73

Appendix 1—Forms). If a joint check agreement is provided by the DBE and/or its vendor, the Chief Financial 
Officer (CFO) must review and edit it as necessary to maintain compliance with the DBE special provision and 
to provide sound legal protection for WBCC.

b.	Prior to any joint check being issued, its use must be approved by TxDOT. CFO will prepare a request using 
Form 2178 (see Appendix 1—Forms) signed by the Compliance Manager. The form will be submitted to the 
TxDOT by fax or e-mail. Copies of the DBE’s request, the joint check agreement, and the associated Form 2178 
will remain on file for audit purposes.

c.	CFO prepares the joint check in the amounts acceptable to the DBE and its supplier. The check will be sent 
to the DBE in a manner requested by the DBE (e.g., US Mail, Fed-Ex).  All requirements shown on TxDOT 
Form 2178 will be followed as well as those outlined in governing laws, rules, and regulations. Under no 
circumstances will the check be mailed directly to the supplier or will the DBE be required to endorse the 
check on our premises for WBCC direct mailing to the supplier.

10. Payment

a.	 Monthly Progress Payments & Reporting

(1)	 Monthly progress payments will be made by the 10th business day following payment received by WBCC for the 
items of work performed by the subcontractor.

(2)	A number of instances can impact payment time that are outside the control of the Contractor or higher tier 
consultant:

a.	The failure of the subcontractor to provide an invoice in a timely manner.

b.	Quality issues with the subcontractor’s work.

c.	Apparent prompt pay or violations of other federally required provisions. 

d.	Failure to pay vendors for materials purchased and used in the project.

e.	TxDOT’s failure to provide copies of pay estimates in a timely manner. 

f.	 Delays by TxDOT in payments to the Design-Builder.

b.	 Withholding Progress Payments

(1)	 Progress payments may be withheld for any violation or breach of a subcontract requirement, such as but not limited 
to:

a.	Failure to comply with prompt pay requirements

b.	Failure to be responsive to TxDOT or WBCC

c.	Failure to comply with any subcontract provision that creates noncompliance with the contract

(2)	Efforts by WBCC will be made to expeditiously remedy any impediments so that payments can be made as soon 
as possible.

(3)	Any payment dispute will be reflected and reported monthly on TxDOT form 2177.
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11. Reporting

a.	 DBE Commitment Schedule

	 We will submit a DBE commitment Form SMS 4901, 4901-MS, or 4901-T as applicable to TxDOT (see Appendix 1—
Forms) upon selection of DBE subcontractor. Progress toward goal attainment will be monitored.

b.	 Monthly Reporting Schedule

	 DBE monthly progress will be reported on Form SMS 4903 on or about the 15th of each month. Prompt Pay Certifica-
tions, Form 2177 will be submitted by the 20th of each month (see Appendix 1—Forms and Appendix 2—Schedule).

c.	 Quarterly DBE Progress Tracking

	 A quarterly report will be generated (See Appendix 1—Forms), which will track commitments, progress, and projected 
outcomes for DBE participation. The report will track areas available for participation to guide solicitations when con-
struction packages are ready for distribution.

d.	 Final DBE Report Schedule

	 We will submit Form SMS 4904 (see Appendix 1—Forms) providing the final DBE participation within 60 days after 
construction has been completed.

e.	 DBE Truckers

	 If truckers are to be used toward the project goal, Form SMS 2371 worksheet (see Appendix 1—Forms) will be used 
to track monthly utilization. A modified Form SMS 2371 may be used. In either case, the DBE trucker must sign the 
form.

12. Good Faith Efforts Documentation

	 Documentation from solicitation process as described in Sections 6 and 7 will be maintained. Should it become nec-
essary to submit a good faith effort demonstration, documentation in accordance with Exhibit 6 of the DBA shall be 
followed. (See Appendix 3—DBE Specification)

13. Mentoring

a.	 As discussed in Section 9h, the level and type of assistance/mentoring that WBCC can provide is restricted by state and 
federal program regulations. To avoid contravening any programmatic rules, WBCC will work in collaboration with 
TxDOT. Jointly through TxDOT’s programs such TAP and TBOD, we will assess the needs of the participating DBE 
and small business firms by identifying areas of improvement. Training classes or workshops in collaboration with the 
same TxDOT programs will be offered to help them become better businesses.

b.	 The needs assessment will determine:

•	 The type of technical classes or workshops that need to be conducted

•	 Whether there is a specific and recurring audience

•	 Whether there is a genuine interest in attending by the DBE/small business firm, thus establishing 
frequency

c.	 In addition to training provided through this contract, we will work as a conduit for information for TxDOT and other 
educational institutions that may offer training conducive to their needs.
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d.	 We will collaborate with our insurance and bonding industry partners to integrate training on these financial issues 
with the DBE/small business firms.

e.	 All training will be recorded digitally and uploaded to our electronic document management system. The training 
video files will be stored in “public” folders so that the training will be available to any and all interested firms. The 
videos will be available for downloading and sharing by the DBE/small business firms.

f.	 Project briefings will be conducted with each DBE firm as it begins work on the project. Briefings will cover their 
responsibilities with regard to compliance with the Project Management Plan. Any performance issues will be 
addressed quickly to preclude any adverse impacts to quality and the financial well-being of the DBE.

14. Termination

g.	 Termination for convenience of a DBE subcontractor is NOT allowed unless the prime contract is terminated for con-
venience by the owner.

h.	 Termination may occur due to the direction of TxDOT.

i.	 Termination for breach of contract may be for any action(s), including but not limited to: 

(1)	 Safety/OSHA violations

(2)	 Environmental violations

(3)	 Illegal or illicit conduct (misappropriation, etc.)

(4)	 Failure to perform work according to TxDOT specifications

(5)	 Violation of DBE rules and regulations (e.g., commercially useful function)

(6)	 Nonpayment of employees or bills (materials) 

(7)	 Nonresponsive to the project schedule

(8)	 Failure to provide adequate resources

(9)	 Unprofessional conduct

(10)	 A subcontractor removal request by TxDOT

j.	 Any actions that could lead to termination for a DBE subcontractor must be documented and forwarded to TxDOT.

k.	 Adequate opportunities must be afforded to the DBE to remedy deficiencies in accordance with the terms of the 
subcontract.

l.	 Consultation  with  and  approval  by  TxDOT  must  occur  prior  to  taking  any  termination  action for  a  DBE 
subcontractor.
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15. Replacement

a.	 If the DBE is part of the project goal and the DBE quits or is terminated, WBCC should solicit new quotations for the 
remaining work from other DBEs or solicit quotations for other work available for DBEs.

b.	 Submit to TxDOT for approval following the Contract Award procedures.

c.	 If no DBEs can be found to fulfill the goal, document and submit Good Faith Efforts. (See Sections 6, 7, and 12 for 
procedures.)

16. DBE Program Oversight

a.	 Corporate:

(1)	  Compliance Manager – Robert C. (Bob) Lanham, PE, President

(2)	Program Administration – Corina Taylor, Admin. Asst.

b.	 Project:

(1)	 Project Manager – Leon Wright

(2)	Deputy Project Manager – Mac Qualls

(3)	Construction Manager – Keith Mittel

(4)	Document Manager – Lynette Birdsong
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APPENDIX D

Sample DBE and Workforce/EEO Project Plans Submitted by Proposers 
in Response to a Design-Build RFP (The Louisville–Southern Indiana 
Ohio River Bridges Project, a Collaboration Between the Kentucky 
Transportation Cabinet and Indiana DOT)
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APPENDIX E

Virginia Department of Transportation Special Provisions Pertaining to 
DBE Program for Design-Build

VIRGINIA DEPARTMENT OF TRANSPORTATION

SPECIAL PROVISION FOR SECTION 107.15

FOR

DESIGN-BUILD PROJECTS 

February 18, 2014

Section 107.15 of the Specifications is replaced by the following:

Section 107.15—Use of Disadvantaged Business Enterprises (DBEs) for Design-Build Projects

A.	 Disadvantaged Business Enterprise (DBE) Program Requirements

	 Any Design-Builder, subcontractor, supplier, DBE firm, or contract surety involved in the performance of work on 
a federal-aid contract shall comply with the terms and conditions of the United States Department of Transportation 
(U.S.DOT) DBE Program as the terms appear in Part 26 of the Code of Federal Regulations (49 CFR as amended), 
the U.S.DOT DBE Program regulations; and the Virginia Department of Transportation’s (VDOT or the Department) 
Road and Bridge Specifications and DBE Program rules and regulations.

	 For the purposes of this provision, Offeror is defined as any individual, partnership, corporation, or joint venture that 
formally submits a Statement of Qualification or Proposal for the work contemplated thereunder; Design-Builder is 
defined as any individual, partnership, or joint venture that contracts with the Department to perform the work; and 
subcontractor is defined as any supplier, manufacturer, or subcontractor performing work or furnishing material, 
supplies or services to the contract. The Design-Builder shall physically include this same contract provision in every 
supply or work/service subcontract that it makes or executes with a subcontractor having work for which it intends to 
claim credit.

	 In accordance with 49 CFR Part 26 and VDOT’s DBE Program requirements, the Design-Builder, for itself and for its 
subcontractors and suppliers, whether certified DBE firms or not, shall commit to complying fully with the auditing, record 
keeping, confidentiality, cooperation, and anti-intimidation or retaliation provisions contained in those federal and state DBE 
Program legal requirements. By submitting a Proposal on this contract, and by accepting and executing this contract, the 
Design-Builder agrees to assume these contractual obligations and to bind the Design-Builder’s subcontractors contractu-
ally to the same at the Design-Builder’s expense.

	 The Design-Builder and each subcontractor shall not discriminate on the basis of race, color, national origin, or sex in 
the performance of this contract. The Design-Builder shall carry out applicable requirements of 49 CFR Part 26 in the 
award, administration, and performance of this contract. Failure by the Design-Builder to carry out these requirements 
is a material breach of this contract, which will result in the termination of this contract or other such remedy, as VDOT 
deems appropriate.

	 All administrative remedies noted in this provision are automatic unless the Design-Builder exercises the right of 
appeal within the required time frame(s) specified herein. Appeal requirements, processes, and procedures shall be in 
accordance with guidelines stated herein and current at the time of the proceedings. Where applicable, the Department 
will notify the Design-Builder of any changes to the appeal requirements, processes, and procedures after receiving 
notification of the Design-Builder’s desire to appeal.
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	 All time frames referenced in this provision are expressed in business days unless otherwise indicated. Should the 
expiration of any deadline fall on a weekend or holiday, such deadline will automatically be extended to the next normal 
business day.

B.	 DBE Certification

	 The only DBE firms eligible to perform work on a federal-aid contract for DBE contract goal credit are firms certified 
as Disadvantaged Business Enterprises by the Virginia Department of Minority Business Enterprise (DMBE) or the 
Metropolitan Washington Airports Authority (MWAA) in accordance with federal and VDOT guidelines. DBE firms 
must be certified in the specific work listed for DBE contract goal credit. A directory listing of certified DBE firms can 
be obtained from the Virginia Department of Minority Business Enterprise’ website: http://www.dmbe.virginia.gov. 

C.	 Bank Services

	 The Design-Builder and each subcontractor are encouraged to use the services of banks owned and controlled by 
socially and economically disadvantaged individuals. Such banking services and the fees charged for services typically 
will not be eligible for DBE Program contract goal credit. 

D.	 DBE Program-Related Certifications Made by Offerors/Design-Builders

	 By submitting a Proposal and by entering into any contract on the basis of that Proposal, the Offeror/Design-Builder 
certifies to each of the following DBE Program-related conditions and assurances:

(1)	 That the Offeror/Design-Builder agrees to comply with the project construction and administration obligations of 
the U.S.DOT DBE Program, 49 CFR Part 26 as amended, and the Standard Specifications setting forth the Depart-
ment’s DBE Program requirements. 

(2)	Design-Builder shall comply fully with the DBE Program requirements in the execution and performance of the 
contract. Design-Builder acknowledges that failure to comply may result in enjoinment from participation in future 
Department or state procurements and/or other legal sanctions. 

(3)	 To ensure that DBE firms have been given full and fair opportunity to participate in the performance of the contract. 
The Design-Builder certifies that all reasonable steps were, and will be, taken to ensure that DBE firms had, and will 
have, an opportunity to compete for and perform work on the contract. The Design-Builder further certifies that the 
Design-Builder shall not discriminate on the basis of race, color, age, national origin, or sex in the performance of the 
contract or in the award of any subcontract. Any agreement between a Design-Builder and a DBE whereby the DBE 
promises not to provide quotations for performance of work to other Design-Builders is prohibited.

(4)	Design-Builder shall make good faith efforts to obtain DBE participation in the proposed contract at or above the 
goal. The Offeror shall submit a written statement as a part of its Statement of Qualifications and/or Proposal indi-
cating the Offeror’s commitment to achieve the minimum requirement related to DBE goal indicated in Request 
for Qualification (RFQ) and/or Request for Proposal (RFP) for the entire value of the contract. The Offeror, by 
signing and submitting its Proposal, certifies the DBE participation information that will be submitted within the 
required time thereafter is true, correct, and complete, and that the information to be provided includes the names 
of all DBE firms that will participate in the contract, the specific item(s) that each listed DBE firm will perform, 
and the creditable dollar amounts of the participation of each listed DBE. 

(5)	Offeror further certifies, by signing its Proposal, it has committed to meet the contract goal for DBE participation. 
Award of the contract will be conditioned upon meeting these and other listed requirements of 49 CFR Part 26.53 
and the contract documents. By signing the Proposal, the Offeror certifies that good faith efforts will be made on 
work that it proposes to sublet; and that it will seek out and consider DBE firms as potential subcontractors and 
subconsultants. The Design-Builder shall, as a continuing obligation, contact DBE firms to solicit their interest, 
capability, and prices in sufficient time to allow them to respond effectively, and shall retain on file proper docu-
mentation to substantiate its good faith efforts. 
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(6)	Design-Builder shall not unilaterally terminate, substitute for, or replace any DBE firm that was designated in 
the executed contract in whole or in part with another DBE, any non-DBE firm, or with the Design-Builder’s own 
forces or those of an affiliate of the Design-Builder without the prior written consent of Department as set out 
within the requirements of this Special Provision.

(7)	Design-Builder shall designate and make known to the Department a liaison officer who is assigned the responsibil-
ity of administering and promoting an active and inclusive DBE program as required by 49 CFR Part 26 for DBE 
firms. The designation and identity of this officer needs to be submitted only once by the Design-Builder. 

(8)	Design-Builder shall comply fully with all contractual requirements and Legal Requirements of the U.S.DOT DBE 
Program, and shall cause each DBE firm participating in the contract to fully perform the designated work items 
with the DBE firm’s own forces and equipment under the DBE firm’s direct supervision, control, and management. 
Where a contract exists and where the Design-Builder, DBE firm, or any other firm retained by the Design-Builder 
has failed to comply with federal or Department DBE Program requirements, Department has the authority and 
discretion to determine the extent to which the DBE contract regulations have not been met, and will assess against 
the Design-Builder any remedies available at law or provided in the contract. 

(9)	If a bond surety assumes the completion of work, if for any reason VDOT has terminated the Design-Builder, the 
surety shall be obligated to meet the same DBE contract terms and requirements as were required of the original 
Design-Builder in accordance with the requirements of this specification.

E.	 DBE Program Compliance Procedures

	 The following procedures shall apply to the contract for DBE Program compliance purposes: 

(1)	 Prequalification of Subcontractors: All prospective DBE subcontractors shall prequalify with the Department in 
accordance with the Rules Governing Prequalification.

(2)	DBE Goal, Good Faith Efforts Specified: Design-Builder shall evidence attainment of the DBE commitment 
equal to or greater than the required DBE goal through submission, to Department, of completed Form C-111, 
Minimum DBE Requirements; Form C-112, Certification of Binding Agreement; and Form C-48, Subcontractor/
Supplier Solicitation and Utilization, as a part of the good faith efforts documentation set forth below:  

	 Design Phase: Thirty (30) days after the Notice to Proceed for Design, the Design-Builder shall submit to Department 
for review and approval Forms C-111 and C-112 for each DBE firm to be utilized during the design phase to meet the 
DBE minimum requirement and Form C-48. Failure to submit the required documentation within the specified time 
frame shall be cause to deny credit for any work performed by a DBE firm and delay approval of the Design-Builder’s 
monthly payment. 

	 Construction Phase: No later than thirty (30) days prior to the DBE firm undertaking any work, Design-Builder shall 
submit to Department for review and approval Forms C-111, C-112, and C-48. Failure to submit the required documen-
tation within the specified time frame shall result in disallowed credit of any work performed prior to approval of Forms 
C-111 and C-112 and delay approval of monthly payment.

	 The District Civil Rights Office (DCRO) will monitor good faith effort documentation quarterly to determine progress 
being made toward meeting the DBE minimum requirement established for the contract. 

	 Forms C-48, C-49, C-111, and C-112 can be obtained from the VDOT website at: http://vdotforms.vdot.virginia.gov.

(3)	Good Faith Efforts Described: Department will determine if Design-Builder demonstrated adequate good faith 
efforts and if, given all relevant circumstances, those efforts were made actively and aggressively to meet the DBE 
requirements. Efforts to obtain DBE participation are not good faith efforts if they could not reasonably be expected 
to produce a level of DBE firm participation sufficient to meet the DBE Program requirements and DBE goal. 
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	 Good faith efforts may be determined through use of the following list of the types of actions the Design-Builder may 
make to obtain DBE participation. This is not intended to be a mandatory checklist, nor is it intended to be exclusive 
or exhaustive. Other factors or types of efforts of similar intent may be relevant in appropriate cases:

a.	Soliciting through reasonable and available means, such as but not limited to attendance at pre-bid meetings, 
advertising, and written notices to DBE firms who have the capability to perform the work of the contract. 
Examples include advertising in at least one daily/weekly/monthly newspaper of general circulation, as 
applicable; phone contact with a completely documented telephone log, including the date and time called, 
contact person, or voice mail status; and Internet contacts with supporting documentation, including dates 
advertised. DBE firms shall have no less than five (5) business days to reasonably respond to the solicitation. 
Design-Builder shall determine with certainty if the DBE firms are interested by taking reasonable steps to 
follow up initial solicitations as evidenced by documenting such efforts as requested on Form C-49, DBE Good 
Faith Efforts Documentation.

b.	Selecting portions of the work to be performed by DBE firms in order to increase the likelihood that the DBE 
goal will be achieved. This includes, where appropriate, breaking out work items into economically feasible 
units to facilitate DBE firm participation, even when the Design-Builder might otherwise prefer to completely 
perform all portions of this work in its entirety or use its own forces.

c.	Providing interested DBE firms with adequate information about the plans, specifications, and requirements of 
the contract in a timely manner, which will assist the DBE firms in responding to a solicitation.

d.	Negotiating for participation in good faith with interested DBE firms.

(1)	 Evidence of such negotiation shall include the names, addresses, and telephone numbers of DBE firms that 
were considered; dates DBE firms were contacted; a description of the information provided regarding the 
plans, specifications, and requirements of the contract for the work selected for subcontracting; and, if insuf-
ficient DBE participation seems likely, evidence as to why additional agreements could not be reached for 
DBE firms to perform the work.

(2)	Design-Builder should, using good business judgment, consider a number of factors in negotiating with sub-
contractors/subconsultants, and should take a DBE firm’s price, qualifications, and capabilities, as well as 
contract goals, into consideration. However, the fact that there may be some additional costs involved in finding 
and using DBE firms is not sufficient reason for a Design-Builder’s failure to meet the DBE goal as long as such 
costs are reasonable and comparable to costs customarily appropriate to the type of work under consideration. 
Also, the ability or desire of a Design-Builder to perform the work with its own organization does not relieve 
the Design-Builder of the responsibility to make diligent good faith efforts. Design-Builders are not, however, 
required to accept higher quotes from DBE firms if the price difference can be shown by the Design-Builder to 
be excessive, unreasonable, or greater than would normally be expected by industry standards.

e.	A Design-Builder cannot reject a DBE firm as being unqualified without sound reasons based on a thorough 
investigation of the DBE firm’s capabilities. The DBE firm’s standing within its industry; membership 
in specific groups, organizations, or associations; political or social affiliations; and union vs. non-union 
employee status are not legitimate causes for the rejection or nonsolicitation of bids in the Design-Builder’s 
efforts to meet the contract goal for DBE participation.

f.	 Making efforts to assist interested DBE firms in obtaining bonding, lines of credit, or insurance as required by 
Department or by Design-Builder.

g.	Making efforts to assist interested DBE firms in obtaining necessary equipment, supplies, materials, or related 
assistance or services subject to the restrictions contained in this Special Provision.

h.	Effectively using the services of appropriate personnel from VDOT and from DMBE; available minority/
women community or minority organizations; contractors’ groups; local, state, and federal minority/women 
business assistance offices; and other organizations as allowed on a case-by-case basis to provide assistance in 
the recruitment and utilization of qualified DBEs.
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F.	 Documentation and Administrative Reconsideration of Good Faith Efforts

	 Design-Builder must provide Form C-49, DBE Good Faith Efforts Documentation, of its efforts made to meet the DBE 
goal within the time frames specified in this provision. The means of transmittal and the risk for timely receipt of this 
information shall be the responsibility of the Design-Builder. Design-Builder shall attach additional pages to the certi-
fication, if necessary, in order to fully detail specific good faith efforts made to obtain the DBE firm’s participation in 
the proposed work.

	 However, Design-Builder shall timely submit its completed and executed forms C-111, C-112, C-48, and C-49, as afore-
mentioned. Failure to submit the required documentation within the specified time frames shall be cause to disallow 
DBE goal credit and delay approval of the Design-Builder’s monthly payment.

	 During the Contract: If a DBE, through no fault of the Design-Builder, is unable or unwilling to fulfill its agreement 
with the Design-Builder, the Design-Builder shall immediately notify the Department and provide all relevant facts. If 
a Design-Builder relieves a DBE subcontractor of the responsibility to perform work under a subcontract, the Design-
Builder is encouraged to take the appropriate steps to obtain another DBE firm to perform the remaining subcontracted 
work for the amount that would have been paid to the original DBE firm. In such instances, Design-Builder is expected 
to seek DBE participation toward meeting the goal during the performance of the contract. 

	 If at any point during the execution and performance of the contract it becomes evident that the remaining dollar value 
of allowable DBE goal credit for performing the subcontracted work is insufficient to obtain the DBE contract goal, 
and the Design-Builder has not taken the preceding actions, the Design-Builder and any aforementioned affiliates may 
be subject to disallowance of DBE credit until such time as sufficient progress toward achievement of the DBE goal is 
achieved or evidenced. 

	 Project Completion: If, at final completion, the Design-Builder fails to meet the DBE goal and fails to adequately 
document that it made good faith efforts to achieve sufficient DBE goal, then Design-Builder and any prime contractual 
affiliates, as in the case of a joint venture, may be enjoined from bidding, responding, or participating on Department 
projects for a period of ninety (90) days and be removed from Department’s prequalification list.

	 Prior to such enjoinment or removal, Design-Builder may submit documentation to the State Construction Engineer or 
other designee of the Department to substantiate that failure was due solely to quantitative underrun(s), to elimination 
of items subcontracted to DBEs, or to circumstances beyond Design-Builder’s control and that all feasible means had 
been used to achieve the DBE goal. The State Construction Engineer, or such other designee, upon verification of such 
documentation shall determine whether Design-Builder has met the requirements of the contract. 

	 If it is determined that the aforementioned documentation is insufficient or the failure to meet required participation is 
due to other reasons, the Design-Builder may request an appearance before the  Department’s Administrative Recon-
sideration Panel to establish that all feasible means were used to meet such participation requirements. The Administra-
tive Reconsideration Panel will be made up of Department Division Administrators or their designees, none of whom 
took part in the initial determination that the Design-Builder failed to make the DBE goal or make adequate good faith 
efforts to do so. After reconsideration, the Department shall notify the Design-Builder in writing of its decision and 
explain the basis for finding that the Design-Builder did or did not meet the DBE goal or make adequate good faith 
efforts to do so. The decision of the Administrative Reconsideration Panel shall be administratively final. If the decision 
is made to enjoin the Design-Builder from bidding or participating on other Department work as described herein, the 
enjoinment period will begin upon Design-Builder’s failure to request a hearing within the designated time frame or 
upon the Administrative Reconsideration Panel’s decision to enjoin, as applicable.

G.	 DBE Participation for Contract Goal Credit

	 DBE participation on the contract will count toward meeting the DBE contract goal in accordance with the following 
criteria:

(1)	 The applicable percentage of the total dollar value of the contract or subcontract awarded to the DBE firm will be 
counted toward meeting the DBE goal in accordance with the DBE Program-Related Certifications Made by 
Offerors/Design-Builder’s section of this Special Provision for the value of the work, goods, or services that are 
actually performed or provided by the DBE firm itself or subcontracted by the DBE to other DBE firms.

(2)	When a DBE performs work as a participant in a joint venture with a non-DBE firm, the Design-Builder may count 
toward the DBE goal only that portion of the total dollar value of the subcontract equal to the distinctly defined 
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portion of the work that the DBE firm has performed with the DBE firm’s own forces or in accordance with the 
provisions of this Section. The Department shall be contacted in advance regarding any joint venture involving both 
a DBE firm and a non-DBE firm to coordinate Department review and approval of the joint venture’s organizational 
structure and proposed operation where the Design-Builder seeks to claim the goal credit.

(3)	When a DBE firm subcontracts part of the work to another firm, the value of that subcontracted work may be 
counted toward the DBE contract goal only if the DBE firm’s subcontractor is a DBE firm. Work that a DBE firm 
subcontracts to a non-DBE firm, or to a firm that may be eligible to be a DBE firm but has not yet been certified as 
a DBE firm, will not count toward the DBE. The cost of supplies and equipment a DBE subcontractor purchases 
or leases from the Design-Builder or prime contractual affiliates, as in the case of a joint venture, will not count 
toward the DBE goal. 

(4)	The Design-Builder may count expenditures to a DBE subcontractor toward the DBE goal only if the DBE performs 
a Commercially Useful Function (CUF) on that subcontract, as such term is defined in subparagraph H below.

(5)	A Design-Builder may not count the participation of a DBE subcontractor toward the DBE goal until the amount 
being counted has actually been paid to the DBE firm. Design-Builder may count sixty (60) percent of its expen-
ditures actually paid for materials and supplies obtained from a DBE certified as a regular dealer, and one hundred 
(100) percent of such expenditures actually paid for materials and supplies obtained from a regular dealer of the 
goods or a manufacturer DBE firm.

a.	For the purposes of this Special Provision, a “regular dealer” is defined as a firm or person that owns, operates, 
or maintains a store, warehouse, or other establishment in which the materials, supplies, articles, or equipment 
required and used under the contract are bought, kept in stock, and regularly sold or leased to the public in the 
usual course of business. To be a regular dealer, the DBE firm or person shall be an established business that 
regularly engages, as its principal business and under its own name, in the purchase and sale or lease of the 
products or equipment in question. Packagers, brokers, manufacturers’ representatives, or other persons who 
arrange or expedite transactions will not be considered regular dealers.

b.	A DBE firm or person may be a regular dealer in such bulk items as petroleum products, steel, cement, gravel, 
stone, or asphalt without owning, operating, or maintaining a place of business where it keeps such items in 
stock if the DBE firm both owns and operates distribution equipment for the products it sells and provides for 
the work, provided further that the DBE firm or person has been certified with an appropriate North American 
Industry Classification System (NAICS) code for supply of such bulk items. Any supplementation of a regular 
dealer’s own distribution equipment shall be by a long-term lease agreement and not on an ad hoc or contract-
by-contract basis to be eligible for credit to meet the DBE goal credit.

c.	If a DBE regular dealer is used for DBE goal credit, no additional credit will be given for hauling or delivery 
to the project site goods or materials sold by that DBE regular dealer. Those delivery costs shall be deemed 
included in the price charged for the goods or materials by the DBE regular dealer, which shall be responsible 
for distribution of the goods or materials.

d.	For the purposes of this Special Provision, a manufacturer will be defined as a firm that operates or maintains a 
factory or establishment that produces on the premises the materials, supplies, articles, or equipment required 
under the contract and of the general character described by the project specifications. A manufacturer shall 
include firms that produce finished goods or products from raw or unfinished material, or purchase and 
substantially alter goods and materials to make them suitable for construction use before reselling them.

e.	A Design-Builder may count toward the DBE goal the following expenditures to DBE firms that are not 
regular dealers or manufacturers for DBE program purposes:

(1)	 The entire amount of fees or commissions charged by a DBE firm for providing a bona fide service, such as 
professional, technical, consultant or managerial services, or for providing bonds or insurance specifically 
required for the performance of the federal-aid contract, if the fee is reasonable and not excessive or greater 
than would normally be expected by industry standards for the same or similar services.

(2)	The entire amount of that portion of the contract that is performed by the DBE firm’s own forces and equip-
ment under the DBE firm’s supervision. This includes the cost of supplies and materials ordered and paid 
for by the DBE firm for work, including supplies purchased or equipment leased by the DBE firm, except 
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Design-Builder supplies and equipment a DBE subcontractor purchases or leases from the Design-Builder 
or its affiliates.

f.	 Design-Builder may count toward the DBE goal one hundred (100) percent of the fees paid to a DBE trucker 
or hauler for the delivery of material and supplies required on the project job site, but not for the cost of those 
materials or supplies themselves, provided that the trucking or hauling fee is determined by Department to be 
reasonable, as compared with fees customarily charged by non-DBE firms for similar services. Design-Builder 
shall not count costs for the removal or relocation of excess material from or on the job site when the DBE 
trucking company is the manufacturer of or a regular dealer in those materials and supplies. The DBE trucking 
firm shall also perform a CUF on the project and not operate merely as a pass-through for the purposes of 
gaining DBE goal credit. Prior to entering into a trucking subcontract, Design-Builder shall determine, or 
contact the Department Civil Rights Division or its district offices for assistance in determining, whether a 
DBE trucking firm will meet the criteria for performing a CUF on the project. See section on Miscellaneous 
DBE Program Requirements; Factors Used to Determine If a DBE Trucking Firm Is Performing a CUF.

g.	Design-Builder will receive DBE goal credit for the fees or commissions charged by and paid to a DBE broker 
who arranges or expedites sales, leases, or other work arrangements, provided that those fees are determined 
by Department to be reasonable and not excessive as compared with fees customarily charged by non-DBE 
firms for similar services. For the purposes of this Special Provision, a broker is defined as a person or firm 
that regularly engages in arranging for delivery of material, supplies, and equipment, or regularly arranges 
for the providing of project services as a course of routine business, but does not own or operate the delivery 
equipment necessary to transport materials, supplies or equipment to or from a job site. 

H.	 Performing a Commercially Useful Function (CUF)

	 No credit toward the DBE goal will be allowed for payments or reimbursement of expenditures to a DBE firm if that 
DBE firm does not perform a CUF on that contract. A DBE firm performs a CUF when the DBE is solely responsible for 
execution of a distinct element of the work and the DBE firm actually performs, manages, and supervises such work with 
the DBE firm’s own forces or in accordance with the provisions of the DBE Participation for Contract Goal Credit 
section of this Special Provision. To perform a CUF, the DBE firm alone shall be responsible and bear the risk for the 
material and supplies used on the contract, selecting a supplier or dealer from those available, negotiating price, determin-
ing quality and quantity, ordering the material and supplies, installing those materials with the DBE firm’s own forces 
and equipment, and paying for those materials and supplies. The amount the DBE firm is to be paid under the subcontract 
shall be commensurate with the work the DBE actually performs and the DBE goal credit claimed for the DBE firm’s 
performance.

	 Monitoring CUF Performance: It shall be the Design-Builder’s responsibility to confirm that all DBE firms selected 
for subcontract work on the contract for which the Design-Builder seeks to claim credit toward the DBE goal perform 
a CUF. Further, the Design-Builder is responsible for and shall confirm that each DBE firm fully performs its des-
ignated tasks in accordance with the provisions of the DBE Participation for Contract Goal Credit section of this 
Special Provision. For the purposes of this Special Provision, the DBE firm’s equipment will mean either equipment 
directly owned by the DBE as evidenced by title, bill of sale or other such documentation, or leased by the DBE firm 
and over which the DBE has control, as evidenced by the leasing agreement from a firm not owned in whole or part by 
the Design-Builder or an affiliate of the Design-Builder. Department will monitor Design-Builder’s DBE involvement 
during the performance of the contract. However, Department is under no obligation to warn the Design-Builder that 
a DBE firm’s participation will not count toward the goal.

	 DBE Firms Must Perform a Useful and Necessary Role in Contract Completion: A DBE firm does not perform a 
CUF if the DBE firm’s role is limited to that of an extra participant in a transaction, contract, or project through which 
funds are passed in order to obtain the appearance of DBE firm participation.

	 DBE Firms Must Perform the Contract Work with Their Own Workforces: If a DBE firm does not perform and 
exercise responsibility for at least thirty (30) percent of the total cost of the DBE firm’s contract with the DBE firm’s 
own work force, or the DBE firm subcontracts a greater portion of the work of a contract than would be expected on 
the basis of normal industry practice for the type of work involve,  Department will presume that the DBE firm is not 
performing a CUF and such participation will not be counted toward the DBE goal.
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	 Department Makes Final Determination on Whether a CUF Is Performed: Department has the final authority to 
determine, in its sole discretion, whether a DBE firm has performed a CUF on the contract. To determine whether a 
DBE is performing or has performed a CUF, Department will evaluate the amount of work subcontracted by that DBE 
firm or performed by other firms and the extent of the involvement of other firms’ forces and equipment. Any DBE work 
performed by the Design-Builder or by employees or equipment of the Design-Builder shall be subject to disallowance 
under the DBE Program, unless the independent validity and need for such an arrangement and work is demonstrated. 
When a DBE firm is presumed not to be performing a commercially useful function, the DBE may present evidence to 
rebut the Department’s finding. Department has the final authority to determine, in its sole discretion, whether a DBE 
firm has performed a CUF on the contract.

I.	 Verification of DBE Participation and Imposed Damages

	 Within fourteen (14) days after subcontract execution between Design-Builder and DBE subcontractors (or subcontract 
execution between DBE subcontractors and DBE subcontractors), Design-Builder shall submit to the DCRO a copy of 
the fully executed subcontract agreement for each DBE firm used to claim credit in accordance with the requirements 
stated on Form C-111. The subcontract shall be executed by both parties stating the work to be performed, the details or 
specifics concerning such work, and the price which will be paid to the DBE subcontractor. Because of the commercial 
damage that the Design-Builder and its DBE subcontractor could suffer if their subcontract pricing, terms, and condi-
tions were known to competitors, the Department staff will treat subcontract agreements as proprietary Design-Builder 
trade secrets with regard to Freedom of Information Act requests. In lieu of subcontracts, purchase orders may be sub-
mitted for haulers, suppliers, and manufacturers. These too, will be treated confidentially and protected. Such purchase 
orders must contain, at a minimum, the following information: authorized signatures of both parties; description of the 
scope of work to include contract item numbers, quantities, and prices; and required federal contract provisions.

	 The Design-Builder shall also furnish, and shall require each subcontractor to furnish, information relative to all DBE 
involvement on the project for each quarter during the life of the contract in which participation occurs and verification 
is available. The information shall be indicated on Form C-63, DBE and SWAM Payment Compliance Report. The 
Department reserves the right to request proof of payment via copies of cancelled checks with appropriate identifying 
notations. Failure to provide Form C-63 to the DCRO within five (5) business days after the reporting period may result 
in delay of approval of the Design-Builder’s monthly payment. The names and certification numbers of DBE firms 
provided by the Design-Builder on the various forms indicated in this Special Provision shall be exactly as shown on 
DMBE’s latest list of certified DBEs. Signatures on all forms indicated herein shall be those of authorized representa-
tives of the Design-Builder as shown on the Prequalification Application, Form C-32 or the Prequalification/Certifica-
tion Renewal Application, Form C-32A, or authorized by letter from the Design-Builder. If DBE firms are used which 
have not been previously documented with the Design-Builder’s minimum DBE requirements documentation and for 
which the Design-Builder now desires to claim credit toward the contract goal, the Design-Builder shall be responsible 
for submitting necessary documentation in accordance with the procedures stipulated in this Special Provision to 
cover such work prior to the DBE firm beginning work. Form C-63 can be obtained from the VDOT website at http://
vdotforms.vdot.virginia.gov.

	 Design-Builder shall submit to the Department’s Project Manager (with a copy to the DCRO) a narrative with each 
project schedule submission, as required in the Special Provision for Design-Build Project Schedule (Part 3, Exhibit 
11.1). The project schedule narrative shall include a log of applicable DBE participation activities in the Design-Build-
er’s project schedule for which the Design-Builder intends to claim credit for attaining the DBE goal required in the 
contract. The log shall include the proposed start/finish dates, durations, and dollar values of the DBE participation 
activities. 

	 Narratives or other agreeable format of schedule information requirements and subsequent progress determination 
shall be based on the commitment information shown on the latest Form C-111 as compared with the appropriate Form 
C-63.

	 Prior to beginning any major component of the work to be performed by a DBE firm not previously submitted, Design-
Builder shall furnish a revised Form C-111 showing the name(s) and certification number(s) of any such DBEs for 
which Design-Builder seeks DBE goal credit. Design-Builder shall obtain the prior approval of the Department for any 
assistance it may provide to the DBE firm beyond its existing resources in executing its commitment to perform the 
work in accordance with the requirements listed in the Good Faith Efforts Described section of this Special Provision. 
If Design-Builder is aware of any assistance beyond a DBE firm’s existing resources that Design-Builder, or another 
subcontractor, may be contemplating or may deem necessary and that have not been previously approved, Design-
Builder shall submit a new or revised narrative statement for Department’s approval prior to assistance being rendered.
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	 If the Design-Builder fails to correctly complete any of the required documentation requested by this Special Provi-
sion within the specified time frames, the Department will withhold payment until such time as the required submis-
sions are received by Department. Where such failures to provide required submittals or documentation are repeated, 
Department will move to enjoin the Design-Builder and any prime contractual affiliates, as in the case of a joint ven-
ture, from bidding on, responding to, or participating in  Department projects until such submissions are received.

J.	 Documentation Required for Semifinal Payment

	 Design-Builder must submit Form C-63 to the DCRO sixty (60) days prior to date of final completion, set forth on the 
Baseline Schedule (as updated from time to time in accordance with the contract). The form must include each DBE 
firm used on the contract and the work performed by each DBE firm. The form shall include the actual dollar amount 
paid to each DBE firm for the accepted creditable work. The form shall be certified under penalty of perjury, or other 
applicable legal requirements, to be accurate and complete. Department will use this certification and other information 
available to determine applicable DBE credit allowed to date by Department and the extent to which the DBE firms 
were fully paid for that work. The Design-Builder acknowledges by the act of filing the form that the information is 
supplied to obtain payment regarding the contract as a federal participation contract. A letter of certification, signed by 
both the Design-Builder and appropriate DBE firms, will accompany the form, indicating the amount, including any 
retainage, if present, that remains to be paid to the DBE firm(s).

K.	 Documentation Required for Final Payment

	 In anticipation of final payment, Design-Builder shall submit a final Form C-63 marked “Final” to the DCRO within 
thirty (30) days of the anticipated date of final completion, as set forth on the Baseline Schedule (as updated from time 
to time in accordance with the contract). The form must include each DBE firm used on the contract and the work 
performed by each DBE firm. The form shall include the actual dollar amount paid to each DBE firm for the creditable 
work. Department will use this form and other information available to determine if Design-Builder and DBE firms 
have satisfied the DBE goal and the extent to which credit was allowed. Design-Builder acknowledges by the act of 
signing and filing the form that the information is supplied to obtain payment regarding the contract as a federal par-
ticipation contract.

L.	 Prompt Payment Requirements

	 Design-Builder shall make prompt and full payment to the subcontractor(s) (including DBE subcontractors) of any 
retainage held by Design-Builder after the subcontractor’s work is satisfactorily completed.

	 For purposes of this Special Provision, a subcontractor’s work is satisfactorily completed when all the tasks called 
for in the subcontract have been accomplished, documented, and accepted as required by the contract documents by 
Department. If Department has made partial acceptance of a portion of the contract, then Department will consider the 
work of any subcontractor covered by that partial acceptance to be satisfactorily completed. Payment will be made in 
accordance with the requirements of Section 107.01, Section 109.08, and Section 109.09 of the Division I Amendments 
to the Standard Specifications (Part 5).

	 Upon Department’s payment of the subcontractor’s portion of the work as shown on the application for payment and 
the receipt of payment by Design-Builder for such work, the Design-Builder shall make compensation in full to the 
subcontractor for that portion of the work satisfactorily completed and accepted by the Department. For the purposes 
of this Special Provision, payment of the subcontractor’s portion of the work shall mean the Design-Builder has issued 
payment in full, less agreed upon retainage, if any, to the subcontractor for that portion of the subcontractor’s work that 
Department paid to Design-Builder pursuant to the applicable application for payment.

	 Design-Builder shall make payment of the subcontractor’s portion of the work within seven (7) days of the receipt of 
payment from Department in accordance with the requirements of Section 107.01, Section 109.08, and Section 109.09 
of the Division I Amendments to the Standard Specifications (Part 5).

	 If Design-Builder fails to make payment for the subcontractor’s portion of the work within the time frame specified 
herein, the subcontractor shall notify the Department and the Design-Builder’s bonding company in writing. Upon 
written notice from the subcontractor, the Design-Builder’s bonding company and Department will investigate the 
cause for nonpayment. Barring mitigating circumstances that would make the subcontractor ineligible for payment, the 
Design-Builder’s bonding company shall be responsible for insuring payment to the subcontractor in accordance with 
the requirements of Section 107.01, Section 109.08, and Section 109.09 of the Division I Amendments to the Standard 
Specifications (Part 5).
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	 By accepting and executing this contract, the Design-Builder agrees to assume these obligations and to bind the 
Design-Builder’s subcontractors contractually to these obligations.

	 Nothing contained herein shall preclude Design-Builder from withholding payment to the subcontractor in accordance 
with the terms of the subcontract in order to protect the Design-Builder from loss or cost of damage due to a breach of 
the subcontract by the subcontractor.

M.	 Miscellaneous DBE Program Requirements

	 Loss of DBE Eligibility: When a DBE firm has been removed from eligibility as a certified DBE firm, the following 
actions will be taken:

(1)	 When a Design-Builder has made a commitment to use a DBE firm that is not currently certified, thereby making 
the Design-Builder ineligible to receive DBE goal credit for work performed, the ineligible DBE firm’s work does 
not count toward the DBE goal. Design-Builder shall meet the DBE goal with a DBE firm that is eligible to receive 
DBE credit for work performed or must demonstrate to the DCRO that it has made good faith efforts to do so.

(2)	When a Design-Builder has executed a subcontract with a DBE firm prior to official notification of the DBE firm’s 
loss of eligibility, Design-Builder may continue to use the firm on the contract and shall continue to receive DBE 
credit toward DBE goal for the subcontractor’s work.

(3)	When Department has executed a prime contract with a DBE firm that is certified at the time of contract execution 
but that is later ruled ineligible, the portion of the ineligible firm’s performance on the contract before VDOT has 
issued the notice of its ineligibility shall count toward the contract goal.

	 Termination of DBE: If a DBE subcontractor is terminated or fails, refuses, or is unable to complete the work 
on the contract for any reason, Design-Builder must promptly request approval to substitute or replace that 
DBE firm in accordance with this section of this Special Provision. 

	 Design-Builder shall notify DCRO in writing before terminating and/or replacing the DBE firm that is being 
used or represented to fulfill DBE-related contract obligations during the term of the contract. Written consent 
from the DCRO for terminating the performance of any DBE firm shall be granted only when the Design-
Builder can demonstrate that the DBE firm is unable, unwilling, or ineligible to perform its obligations for 
which the Design-Builder sought credit toward the DBE goal. Such written consent by the Department to 
terminate any DBE shall concurrently constitute written consent to substitute or replace the terminated DBE 
with another DBE. Consent to terminate a DBE firm shall not be based on the Design-Builder’s ability to 
negotiate a more advantageous contract with another subcontractor, whether that subcontractor is or is not a 
DBE firm.

(1)	 All Design-Builder requests to terminate, substitute, or replace a DBE firm shall be in writing, and shall 
include the following information:

a.	The date the Design-Builder determined the DBE to be unwilling, unable, or ineligible to perform.

b.	The projected date that the Design-Builder shall require a substitution or replacement DBE to 
commence work if consent is granted to the request.

c.	A brief statement of facts describing and citing specific actions or inaction by the DBE firm giving rise 
to Design-Builder’s assertion that the DBE firm is unwilling, unable, or ineligible to perform.

d.	A brief statement of the DBE firm’s capacity and ability to perform the work as determined by the 
Design-Builder.

e.	A brief statement of facts regarding actions taken by the Design-Builder, that Design-Builder believes 
constitute good faith efforts toward enabling the DBE firm to perform.

f.	 The current percentage of work completed by the DBE firm.

g.	The total dollar amount currently paid for work performed by the DBE firm.

Current Practices to Set and Monitor DBE Goals on Design-Build Projects and Other Alternative Project Delivery Methods

Copyright National Academy of Sciences. All rights reserved.

http://www.nap.edu/22112


98�

h.	The total dollar amount remaining to be paid to the DBE firm for work completed for which the DBE 
firm has not received payment and with which the Design-Builder has no dispute.

i.	 The total dollar amount remaining to be paid to the DBE firm for work completed for which the DBE 
firm has not received payment and over which the Design-Builder and the DBE firm have a dispute.

(2)	Design-Builder’s Written Notice to DBE of Pending Request to Terminate and Substitute with Another DBE.

	 Design-Builder shall send a copy of the “request to terminate and substitute” letter to the affected DBE firm 
and make best efforts to ensure its receipt by the DBE firm, in conjunction with submitting the request to the 
DCRO. The DBE firm may submit a response letter to the DCRO and Department within two (2) business 
days of receiving the notice to terminate from the Design-Builder. If the DBE firm submits a response letter, 
then Design-Builder shall, as part of its subcontract, obligate the DBE firm to explain its position concerning 
performance on the committed work. The Department will consider both the Design-Builder’s request and 
the DBE firm’s response and explanation before approving the Design-Builder’s termination and substitution 
request. 

If, after making its best efforts to deliver a copy of the “request to terminate and substitute” letter, the Design-
Builder is unsuccessful in notifying the affected DBE firm, the Department will verify that the DBE firm is 
unable or unwilling to continue performing its subcontract let with respect to the contract. Department will 
timely approve the Design-Builder’s request for a substitution.

(3)	Proposed Substitution of Another Certified DBE

	 Upon termination of a DBE firm, Design-Builder shall use reasonable good faith efforts to replace the termi-
nated DBE firm. The termination of such DBE firm shall not relieve Design-Builder of its obligations under 
this Special Provision, and the unpaid portion of the terminated DBE firm’s subcontract will not be counted 
toward the DBE goal.

When a DBE substitution is necessary, the Design-Builder shall submit an amended Form C-111 to the DCRO 
for approval with the name of another DBE firm, the proposed work to be performed by that DBE firm, and the 
dollar amount of the work to replace the unfulfilled portion of the work of the original DBE firm. 

Should Design-Builder be unable to commit the remaining required dollar value to the substitute DBE firm, 
the Design-Builder shall provide written evidence of good faith efforts made to obtain the substitute value 
requirement. Department will review the quality, thoroughness, and intensity of those efforts. Efforts that 
are viewed by Department as merely superficial or pro forma will not be considered good faith efforts to 
meet the DBE goal. Design-Builder must document the steps taken that demonstrated its good faith efforts 
to obtain participation as set forth in the Good Faith Efforts Described section of this Special Provision.

Factors Used to Determine Whether a DBE Trucking Firm Is Performing a CUF

	 The following factors will be used to determine whether a DBE trucking company is performing a CUF:

(1)	 To perform a CUF, the DBE trucking firm shall be completely responsible for the management and supervision 
of the entire trucking operation for which the DBE trucking firm is responsible by subcontract under the contract. 
There shall not be a contrived arrangement, including but not limited to any arrangement that would not customar-
ily and legally exist under customary construction project subcontracting practices for the purpose of meeting the 
DBE goal.

(2)	The DBE firm must own and operate at least one fully licensed, insured, and operational truck used in the perfor-
mance of the contract work. This does not include a supervisor’s pickup truck or a similar vehicle that is not suitable 
for and customarily used in hauling the subject materials or supplies.

(3)	Design-Builder is eligible to receive full credit toward the DBE goal for the total reasonable amount the DBE firm 
is paid for the transportation services provided on the subcontract under the contract using acceptable trucks the 
DBE firm owns, insures, and operates using drivers that the DBE employs and manages.
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(4)	The DBE trucking firm may lease trucks from another DBE firm, including from an owner-operator who is a DBE 
firm. Design-Builder is eligible to receive credit for the total fair market value actually paid for transportation ser-
vices the lessee DBE firm provides to the DBE firm that leases trucks from such lessee DBE firm on the contract.

(5)	The DBE firm may also lease trucks from a non-DBE firm, including an owner-operator. Design-Builder may be 
eligible to receive DBE goal credit for the services of a DBE firm that leases trucks from a non-DBE firm up to the 
total value of the transportation services provided by non-DBE lessees, not to exceed the value of transportation 
services provided by DBE-owned trucks on the contract. For additional participation by non-DBE lessees, the DBE 
will receive credit only for the fee or commission it receives as a result of the lease arrangement.

	 Truck Counting

	 Design-Builders may count for credit against the DBE goal the dollar volume attributable to no more than twice the 
number of trucks owned by a DBE firm or leased from another DBE firm. 

	 Firm X

	 Truck 1			   Owned by DBE

	 Truck 2			   Owned by DBE

	 Firm Y

	 Truck 3			   Leased from DBE

	 Truck 4			   Leased from DBE

	 Firm Z

	 Truck 5			   Leased from Non-DBE

	 Truck 6			   Leased from Non-DBE

	 Truck 7			   Leased from Non-DBE

	 Truck 8			   Leased from Non-DBE

	 Truck 9			   Leased from Non-DBE*

	 Truck 10			   Leased from Non-DBE*

	 Credit = 8 Trucks

	 In this case, DBE credit would be awarded for the total transportation services provided by DBE firm X and DBE Firm 
Y, and may also be awarded for the total value of transportation services by four (4) of the six (6) trucks provided by 
non-DBE Firm Z (not to exceed the value of transportation services provided by DBE-owned trucks).	

	 In all, full DBE credit would be allowed for the participation of eight (8) trucks (twice the number of DBE trucks owned 
and leased) and the dollar value attributable to the Value of Transportation Services provided by the 8 trucks.

	 * With respect to the other two trucks provided by non-DBE Firm Z, DBE credit could be awarded only for the fees or 
commissions pertaining to those trucks that DBE Firm X receives as a result of the lease with non-DBE Firm Z. 

(6)	For purposes of this section, the lease must indicate that the DBE firm leasing the truck has exclusive use of and 
control over the truck. This will not preclude the leased truck from working for others during the term of the lease 
with the consent of the DBE, provided the lease gives the DBE absolute priority for and control over the use of the 
leased truck. Leased trucks must display the name and identification number of the DBE firm that has leased the 
truck at all times during the life of the lease.
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N.	 Suspect Evidence of Criminal Behavior 

	 Failure of Design-Builder or any subcontractor to comply with the Standard Specifications, this Special Provision, or 
any other contract document wherein there appears to be evidence of criminal conduct shall be referred to the Attorney 
General for the Commonwealth of Virginia and/or the FHWA Inspector General for criminal investigation and, if war-
ranted, prosecution.

	 Suspected DBE Fraud

	 In appropriate cases, Department will bring to the attention of the United States Department of Transportation any 
appearance of false, fraudulent, or dishonest conduct in connection with the DBE program, so that U.S.DOT can take 
the proper steps: referral to the Department of Justice for criminal prosecution, referral to the U.S.DOT Inspector Gen-
eral, and/or action under suspension and debarment or “Program Fraud and Civil Penalties” rules provided in 49 CFR 
Part 31.
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NOTE:  In this document, the Design-Builder is referred to as the Proposer prior to award and the Contractor post 
award. 

DISADVANTAGED BUSINESS ENTERPRISE (DBE) SPECIAL PROVISIONS FOR DESIGN-BUILD PROJECTS

PURPOSE

These provisions (1) provide an explanation of the federal law and information regarding compliance with the DBE requirements 
applicable to this contract, (2) explain the process MnDOT will follow to evaluate Proposers’ efforts to obtain DBE participation, 
(3) provide the standards MnDOT will use to measure compliance with these requirements, and (4) identify sanctions. 

POLICY STATEMENT

It is the policy of the Minnesota Department of Transportation (MnDOT) that Disadvantaged Business Enterprises (DBE), 
as defined in Title 49 CFR Part 26, and other small businesses shall have the maximum feasible opportunity to participate 
in contracts financed in whole or in part with public funds provided by the U.S. Department of Transportation (U.S.DOT). 
Consistent with this policy, MnDOT will not allow any person or business to be excluded from participation in, denied the 
benefits of, or otherwise discriminated against in connection with the award and performance of any U.S.DOT-assisted con-
tract because of sex, race, religion, or national origin. MnDOT has established a DBE program in accordance with regulations 
concerning 49 CFR Part 26.

MnDOT has received federal financial assistance from U.S.DOT for this contract, therefore the DBE requirements of 49 
CFR §26 apply to this contract. As a condition of receiving this assistance, MnDOT has provided assurance that it will com-
ply with 49 CFR §26. This regulation requires that Proposers take necessary and reasonable steps to ensure that DBEs have 
the maximum opportunity to compete for and perform this contract. These special provisions provide detailed information 
about these requirements and identify the responsibility the Proposer has to demonstrate compliance with these requirements. 
Failure to comply with these terms will be treated as a violation of this contract.

CONTRACT ASSURANCE

The Proposer, its subcontractors and suppliers shall not discriminate on the basis of sex, color, race, or national origin in the 
performance of this contract. The Proposer agrees to act in accordance with applicable requirements of 49 CFR §26 in the 
execution and award of this contract. Failure of the Proposer to comply with these requirements is a material breach of this 
contract, which may result in the termination of this contract or other such remedy as MnDOT deems appropriate. 

DEFINITIONS

A.	 Disadvantaged Business Enterprise (DBE) Firm – A designation granted to a firm that is certified to participate in 
the DBE program. For this contract, a firm that is certified as a DBE in either Minnesota or Wisconsin is eligible to earn 
DBE credit for its performance on the contract. 

B.	 Minnesota Unified Certification Program (Mn/UCP) – The Mn/UCP certifies firms as DBEs in the State of Min-
nesota. Access the online directory of certified DBE firms at http://www.mnucp.org.

C.	 Wisconsin Department of Transportation Unified Certification Program (WisDOT UCP) – The WisDOT UCP 
certifies firms as DBEs in the State of Wisconsin. Access the online directory of certified DBE firms at http://app.
mylcm.com/wisdot/Reports/WisDotUCPDirectory.aspx.

D.	 MnDOT Office of Civil Rights (OCR) – The MnDOT office responsible for administering the DBE program on this 
project. More information can be found at www.dot.state.mn.us/civilrights or 651-366-3073.

E.	 Subcontractor – Includes subcontractors, consultants and subconsultants, vendors, and service providers that perform 
or provide a service within the scope of this contract. 
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DBE GOAL

The DBE goal established for this contract is 16.7%.

SOLICITING DBES

All Proposers should make every reasonable effort to subcontract work and purchase materials from DBEs through 
good faith negotiations and solicitations in advance of the dates specified for submitting DBE information.

To fulfill the DBE goal, the firms utilized as DBE subcontractors or suppliers must be certified as DBEs by either the Mn/
UCP (Minnesota) or the WisDOT UCP (Wisconsin). The firms must be DBE certified prior to the submission due date of this 
proposal. If the DBE is selected after the submission due date, it must be certified prior to OCR approval of the DBE subcon-
tract for participation toward the contract goal. The Mn/UCP and WisDOT UCP maintain online directories of DBE certified 
firms. See the Definitions section of this document for more information about the DBE directories.

MnDOT, the Mn/UCP, and the WisDOT UCP do not make any representations as to any DBE’s technical or financial abil-
ity to perform the work. Prime Contractors are solely responsible for performing due diligence in hiring DBE subcontractors. 
A DBE’s failure to perform the work will not be considered justification for a compensation increase. 

METHODS TO ACHIEVE THE DBE GOAL

The Proposer may establish individual DBE goals on subcontracts and agreements as appropriate in amounts consistent with 
49 CFR Part 26.51(e) to ensure that the overall contract goal is met. MnDOT will monitor the Proposer’s activities to deter-
mine if they are conducted in a manner consistent with the requirements of 49 CFR Part 26. MnDOT’s Office of Civil Rights 
(OCR) will evaluate all subcontracts and agreements to determine whether the Proposer met the goal or made adequate good 
faith efforts. All subcontracts and agreements must be reviewed for DBE program compliance and approved prior to the 
award/selection of each subcontractor or supplier. 

The Proposer must establish either (1) that it has met the DBE participation goal, or (2) that it has made adequate good faith 
efforts to meet the DBE goal. 

The DBE goal may be attained by:

(1)	 Subcontracting with a DBE firm that is certified in either Minnesota or Wisconsin. The Proposer must submit a 
signed agreement or a signed affidavit committing it to enter into such a subcontract. 

(2)	Leasing equipment from a DBE firm that is certified in either Minnesota or Wisconsin. 

(3)	Entering into a joint venture with a DBE firm that is certified in either Minnesota or Wisconsin. The joint venture 
must be approved in writing by the MnDOT (OCR) prior to the selection of a subcontractor, consultant, subconsul-
tant, supplier or regular dealer, or other service provider. It is the Proposer’s responsibility to verify that OCR has 
preapproved the joint venture.

(4)	Purchasing materials and supplies from a DBE firm certified in either Minnesota or Wisconsin to perform as a 
supplier or regular dealer (60% of the regular dealer’s contracted amount will be credited toward the DBE goal).

(5)	Other services preapproved by the OCR.

The Proposer must make adequate good faith efforts to include DBE firms in the Design-Build team. Furthermore, the 
Proposer shall make every reasonable effort to obtain DBE participation through negotiations and solicitations in advance of 
the date specified for the opening of bids.

The Proposer shall indicate at the time of proposal its DBE commitment (which may be different from the goal indicated 
in this proposal). The DBE commitment is the amount of work the Proposer commits to have DBE firms perform on the con-
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tract. A Proposer who fails to indicate a DBE commitment will be evaluated as if the Proposer committed to meet the DBE 
goal indicated in this RFP.

SUBMITTAL OF INFORMATION

The Proposer must identify the efforts it made to meet the DBE goal. The Proposer must submit the information described 
in this section as instructed. All Proposers are required to thoroughly document these solicitation efforts. The Proposer must 
justify any bids, quotes, or proposals it rejects from properly certified, qualified DBE firms.

THE FOLLOWING INFORMATION MUST BE HAND DELIVERED TO PETER DAVICH AT MnDOT CEN-
TRAL OFFICE AT THE DAY AND TIME OF THE PRICE PROPOSAL DUE DATE. The information must be sub-
mitted on a compact disc (CD) as PDF files. FAILURE TO DELIVER ALL REQUIRED INFORMATION AT THE 
TIME OF THE PRICE PROPOSAL DUE DATE WILL RESULT IN REJECTION OF YOUR BID ON THE BASIS 
THAT YOU ARE NOT A RESPONSIVE BIDDER. PARTIAL SUBMISSIONS WILL NOT BE CONSIDERED. 

The Proposer must establish that it (1) obtained sufficient DBE participation to meet the goal, or (2) made adequate good 
faith efforts to meet the DBE goal. The Proposer must provide information showing the amount of DBE participation it intends 
to utilize on this contract. The Proposer must document the efforts it made to obtain DBE participation. 

The Proposer must submit the following documents to the MnDOT Office of Civil Rights: 

(1)	 Certificate of Good Faith Efforts Consolidated Form (GFE Form) 

(2)	Good Faith Efforts Affidavit

(3)	Bidders List 

(4)	Letter of Intent to Subcontract (must complete one for each DBE)

(5)	DBE Description of Work and Field Monitoring Report (Exhibit A Form)

(6)	DBE Goal Certification Form

(7)	Supporting Documentation to Verify Good Faith Efforts - including, but not limited to a copy of the signed agree-
ments with each DBE to be utilized by the Proposer, subcontractor or supplier. 

1.	 Certificate of Good Faith Efforts Consolidated Form (GFE Form): Please note that “Part D - SOLICITATION OF 
SUBCONTRACTORS, SUPPLIERS, AND SERVICE PROVIDERS” is only required if the Proposer does not have 
sufficient DBE participation to meet the DBE contract goal at the time this information is due. The Proposer must show 
that it made adequate good faith efforts to meet the goal. Instructions are provided in each section. 

2.	 Good Faith Efforts Affidavit: The Proposer must submit a completed Good Faith Efforts Affidavit. The affidavit must 
be signed by an individual duly authorized by the Proposer to legally bind the Proposer in this Special Provision. All 
Proposers must complete this form. 

3.	 Bidders List: This form is used by the proposer to list each firm (both DBE and non-DBE) that provides a bid or 
proposal. This includes bidders who are and are not selected, a description of the work, and the dollar amount of the 
proposal or bid. All Proposers must complete this form. 

	 The Bidders List must be maintained in accordance with 49 CFR §26.11(C) and must identify all firms quoting or bid-
ding on subcontracts, consultant, sub-consultant, supplier, or service provider. The Proposer may utilize MnDOT’s Bid-
ders List Form, included in this document or prepare a suitable alternative format that provides the same information:

a.	The firm’s name

b.	The firm’s address

c.	The firm’s status as a DBE or non-DBE
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d.	The type of work the firm will perform

e.	The amount of the firm’s bid or quote

4.	 Letter of Intent to Subcontract: The Proposer and its subcontractors and suppliers must submit a Letter of Intent to 
Subcontract for each subcontractor or supplier it intends to contract work within the scope of this project. This form 
must include a detailed description of the work; whether the firm is a Joint Venture or Mentor-Protégé, and whether 
the firm is a Mn/UCP- or WisDOT-UCP certified DBE. Submission of a signed Letter of Intent to Subcontract is not a 
guarantee that there will be a subcontract.

5.	 DBE Description of Work and Field Monitoring Report (Exhibit A Form) – The Proposer must submit a DBE 
Description of Work and Field Monitoring Report (Exhibit A Form) for each DBE firm whose participation on 
the project will count toward the DBE goal. This form must be accompanied by the Letter of Intent to Subcontract 
or other proof of commitment to use the DBE firm, such as copies of signed agreements or affidavits to that effect. 
These commitments will be used to determine the “commitment rate,” which is the percentage of DBE participation 
the Proposer has obtained at the time of submission. OCR will determine whether the Proposer meets the DBE goal 
based on this information. 

	 The Proposer commits to using the proposed DBE firms for not less than the percentage of the DBE participation shown 
on the DBE Description of Work and Field Monitoring Report (Exhibit A). A Proposer will be deemed nonresponsive 
if it fails to include in its submission a completed DBE Description of Work and Field Monitoring Report (Exhibit A 
Form), as required, for each DBE firm. 

6.	 Additional Information: If the Proposer fails to meet the established DBE goal, it must submit any additional infor-
mation that it believes is relevant to showing that it made adequate good faith efforts to meet the goal as required by 
the DBE program. 

IF THE DBE GOAL IS NOT MET, EVALUATE GOOD FAITH EFFORTS

A Proposer that does not commit to meeting the DBE goal is not disqualified if the Proposer demonstrates that it made 
adequate good faith efforts (GFEs) to meet the DBE goal. A Proposer that does not commit to meet the DBE goal and fails 
to show that adequate GFEs were made is a nonresponsive bidder, and MnDOT will reject its bid. See 49 CFR §26.53(a)(2).

EVALUATION OF GOOD FAITH EFFORTS 

The Proposer must show that it took all necessary and reasonable steps to achieve the DBE goal which—by their scope, 
intensity, and appropriateness to the objective—could reasonably be expected to obtain sufficient DBE participation, even if 
these efforts were not fully successful. Mere pro forma efforts are not sufficient to meet the DBE contract requirements. In 
evaluating the Proposer’s adequate good faith efforts, MnDOT will consider the following list of actions. This is not a manda-
tory checklist, nor is it intended to be exclusive or exhaustive. Other factors or types of efforts may be relevant in appropriate 
cases. Compliance with the adequate good faith efforts requirement will be determined on a case-by-case basis.

A.	 Soliciting through all reasonable and available means (e.g., attendance at prebid meetings, advertising and /or written 
notices) the interest of all certified DBEs who have the capability to perform the work of the contract. The Proposer 
must solicit this interest within sufficient time to allow the DBEs to respond to the solicitation. The Proposer must 
determine with certainty whether the DBEs are interested by taking appropriate steps to follow up initial solicitations. 

B.	 Selecting portions of the work to be performed by DBEs in order to increase the likelihood that the DBE goals will be 
achieved. This includes, where appropriate, breaking out contract work items into economically feasible units to facili-
tate DBE participation, even when the Proposer might otherwise prefer to perform these work items with its own forces.

C.	 Providing interested DBEs with adequate information about the plans, specifications, and requirements of the contract 
in a timely manner to assist them in responding to a solicitation. 
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D.	 (1) Negotiating in good faith with interested DBEs. It is the Proposer’s responsibility to make a portion of the work 
available to DBE subcontractors, consultants, subconsultants, and regular dealers, and to select those portions of 
the work or material needs consistent with the available DBE subcontractors and suppliers so as to facilitate DBE 
participation. Evidence of such negotiation includes the names, addresses, and telephone numbers of DBEs that were 
considered; a description of the information provided regarding the plans and specifications for the work selected for 
contracting; and evidence as to why additional agreements could not be reached for DBEs to perform the work. 

D.	 (2) A Proposer using good business judgment would consider a number of factors in negotiating with subcontractors, 
including DBE subcontractors, and would take a firm’s price and capabilities as well as contract goals into consider-
ation. However, the fact that there may be some additional costs involved in finding and using DBEs is not in itself suf-
ficient reason for a bidder’s failure to meet the contract DBE goal, as long as such costs are reasonable. Also, the ability 
or desire of a Prime Contractor to perform the work of a contract with its own organization does not relieve the ALB 
of the responsibility to make good faith efforts. Prime Contractors are not, however, required to accept higher quotes 
from DBEs if the price difference is excessive or unreasonable.

E.	 Not rejecting DBEs as being unqualified without sound reasons based on a thorough investigation of their capabilities. 
The contractor’s standing within its industry; membership in specific groups, organizations, or associations; and politi-
cal or social affiliations (for example union vs. non-union employee status) are not legitimate causes for the rejection 
or nonsolicitation of bids in the contractor’s efforts to meet the project goal.

F.	 Making efforts to assist interested DBEs in obtaining bonding, lines of credit, or insurance as required by the recipient 
or contractor.

G.	 Making efforts to assist interested DBEs in obtaining necessary equipment, supplies, materials, or related assistance 
or services.

H.	 Effectively using the services of available minority/women community organizations; minority/women contractors’ 
groups; local, state, and federal minority/women business assistance offices; and other organizations as allowed on a 
case-by-case basis to provide assistance in the recruitment and placement of DBEs.

COUNTING DBE PARTICIPATION & COMMERCIALLY USEFUL FUNCTION

In accordance with 49 CFR § 26.55, MnDOT will determine the percentage of DBE participation that will be counted toward 
the overall DBE goal as follows:

(A)	When a DBE participates in a contract, MnDOT will only count the value of the work actually performed by the DBE 
toward DBE goals.

(1)	 The entire amount of the portion of a construction contract (or other contract not covered by paragraph 49 CFR § 
26.55(a)(2)) that is performed by the DBE’s own forces. Include the cost of supplies and materials obtained by the 
DBE for the work of the contract, including supplies purchased or equipment leased by the DBE (except supplies 
and equipment the DBE subcontractor purchases or leases from the Prime Contractor or its affiliate).

(2)	The entire amount of fees or commissions charged by a DBE firm for providing a bona fide service, such as profes-
sional, technical, consultant, or managerial services, or for providing bonds or insurance specifically required for 
the performance of a U.S.DOT-assisted contract, counts toward DBE goals, provided that MnDOT determines the 
fee to be reasonable and not excessive as compared with fees customarily allowed for similar services.

(3)	When a DBE subcontracts part of the work of its contract to another firm, the value of the subcontract work may 
be counted toward DBE goals only if the DBE’s subcontractor is itself a DBE. Work that a DBE subcontracts to a 
non-DBE firm will not count toward DBE goals.

(B)	When a DBE performs as a participant in a joint venture, MnDOT will count a portion of the total dollar value of the 
contract equal to the distinct, clearly defined portion of the work of the contract that the DBE performs with its own 
forces toward DBE goals.
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(C)	MnDOT will count expenditures of a DBE contractor toward DBE goals only if the DBE is performing a commercially 
useful function on that contract.

(1)	 A DBE performs a commercially useful function when it is responsible for execution of the work of the contract 
and is carrying out its responsibilities by actually performing, managing, and supervising the work involved. To 
perform a commercially useful function, the DBE must also be responsible, with respect to materials and supplies 
used on the contract, for negotiating price, determining quality and quantity, ordering the materials, and installing 
(where applicable) and paying for the material itself. To determine whether a DBE is performing a commercially 
useful function, MnDOT will evaluate the amount of work subcontracted, industry practices, whether the amount 
the firm is to be paid under the contract is commensurate with the work it is actually performing and DBE credit 
claimed for its performance of the work, and other relevant factors.

(2)	A DBE does not perform a commercially useful function if its role is limited to that of an extra participant in a 
transaction, contract, or project through which the funds are passed in order to obtain the appearance of DBE par-
ticipation. In determining whether a DBE is such an extra participant, MnDOT must examine similar transactions, 
particularly those in which DBEs do not participate.

(3)	 If a DBE does not perform or exercise responsibility for at least 30% of the total cost of its contract with its own 
workforce or the DBE subcontracts a greater portion of the work of a contract than would be expected on the basis 
of normal industry practice for the type of work involved, MnDOT must presume that it is not performing a com-
mercially useful function.

(4)	When a DBE is presumed not to be performing a commercially useful function as provided in the preceding para-
graph, the DBE may present evidence to rebut this presumption. MnDOT may determine that the firm is perform-
ing a commercially useful function given the type of work involved and normal industry practices.

(5)	MnDOT decisions on commercially useful function matters are subject to review by the concerned operating 
administration, but are not administratively appealable to U.S.DOT.

(D)	MnDOT will use the following factors in determining whether a DBE trucking company is performing a commercially 
useful function:

(1)	 The DBE must be responsible for the management and supervision of the entire trucking operation for which it 
is responsible on a particular contract, and there cannot be a contrived arrangement for the purpose of meeting 
DBE goals.

(2)	The DBE must itself own and operate at least one fully licensed, insured, and operational truck used on the contract.

(3)	The DBE receives credit for the total value of the transportation services it provides on the contract using trucks it 
owns, insures, and operates using drivers it employs.

(4)	The DBE may lease trucks from another DBE firm, including an owner-operator who is certified as a DBE. The 
DBE who leases trucks from another DBE receives credit for the total value of the transportation services the lessee 
DBE provides on the contract.

(5)	The DBE may also lease trucks from a non-DBE firm, including an owner-operator. The DBE who leases trucks 
from a non-DBE is entitled to credit for the total value of transportation services provided by non-DBE lessees 
not to exceed the value of transportation services provided by DBE-owned trucks on the contract. Additional 
participation by non-DBE lessees receives credit only for the fee or commission it receives as a result of the lease 
arrangement. If a recipient chooses this approach, it must obtain written consent from the Director of the Office of 
Civil Rights.

(6)	For purposes of this section, a lease must indicate that the DBE has exclusive use of and control over the truck. This 
does not preclude the leased truck from working for others during the term of the lease with the consent of the DBE, 
so long as the lease gives the DBE absolute priority for the use of the leased truck. Leased trucks must display the 
name and identification number of the DBE.
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(E)	MnDOT will count expenditures with DBEs for materials or supplies toward DBE goals as provided in the following:

(1)	 MnDOT will count 100% of the cost of the materials or supplies toward DBE goals if the materials or supplies are 
obtained from a DBE manufacturer. 

(2)	For purposes of this section (e), a manufacturer is a firm that operates or maintains a factory or establishment that 
produces, on the premises, the materials, supplies, articles, or equipment required under the contract and of the 
general character described in the specifications.

(3)	 If the materials or supplies are purchased from a DBE regular dealer, MnDOT will count 60% of the cost of the 
materials or supplies toward DBE goals.

(4)	For purposes of this section (e), a regular dealer is a firm that owns, operates, or maintains a store, warehouse, or 
other establishment in which the materials, supplies, articles or equipment of the general character described by 
the specifications and required under the contract are bought, kept in stock, and regularly sold to or leased to the 
public in the usual course of business.

a.	To be a regular dealer, the firm must be an established, regular business that engages, as its principal business 
and under its own name, in the purchase and sale or lease of the products in question.

b.	A person may be a regular dealer in such bulk items as petroleum products, steel, cement, gravel, stone or 
asphalt without owning, operating, or maintaining a place of business as provided in 49 CFR § 26.55(e)(2)(ii) 
if the person both owns and operates distribution equipment for the products. Any supplementing of regular 
dealers’ own distribution equipment shall be by a long-term lease agreement and not on an ad hoc or contract-
by-contract basis.

c.	Packagers, brokers, manufacturers’ representatives, or other persons who arrange or expedite transactions are 
not regular dealers within the meaning of this section (e).

(5)	With respect to materials or supplies purchased from a DBE which is neither a manufacturer nor a regular dealer, 
MnDOT will count the entire amount of fees or commissions charged for assistance in the procurement of the mate-
rials and supplies, or fees or transportation charges for the delivery of materials or supplies required on a job site, 
toward DBE goals, provided MnDOT determines the fees to be reasonable and not excessive as compared with fees 
customarily allowed for similar services. MnDOT, however, will not count any portion of the cost of the materials 
or supplies themselves toward DBE goals.

(F)	If a firm is not currently certified as a DBE in accordance with the standards of 49 CFR § 26 Subpart D at the time of 
execution of the contract, MnDOT will not count the firm’s participation toward any DBE goals. 

(G)	The dollar value of the work performed under a contract with a firm after it has ceased to be certified will not be counted 
toward the overall goal. 

(H)	MnDOT will not count the participation of a DBE subcontractor toward the contractor’s final compliance with its DBE 
obligations on a contract until the amount being counted has been actually paid to the DBE.

Following this review, the OCR staff will make a recommendation to the Director of OCR, or designee, as to whether the 
Proposer has met the DBE goal or made adequate good faith efforts. The Director of OCR will determine whether the Pro-
poser has met the DBE goal or made adequate good faith efforts to meet the goal for this contract in accordance with 49 CFR 
§ 26.53 and 49 CFR§ 26 Appendix A. The Director’s written determination will be mailed to the Proposer informing it of 
this decision approximately 10–12 business days after receipt of the information. If the Director determines that the Proposer 
failed to meet the DBE goal or that it failed to make adequate good faith efforts to do so, the determination notice will be sent 
by certified U.S. mail. 

A Proposer that fails to meet the DBE goal or fails to make adequate good faith efforts to meet the goal is a nonresponsive 
bidder and will not be awarded the contract.
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CONTINUING GOOD FAITH EFFORTS – ADDING DBES AFTER AWARD 

After award and for the duration of the contract, the Contractor has a continuing obligation to make adequate good faith 
efforts to meet the DBE goal. Adequate good faith efforts are explained in the “Evaluation of Good Faith Efforts” section of 
this document. 

To add DBE participation after award, the Proposer must report the information to the OCR on the appropriate form in order 
for it to count toward the DBE goal. The Contractor must submit a DBE Description of Work and Field Monitoring Report 
(Exhibit A Form) and the DBE’s bid or proposal. OCR must grant its approval for DBE credit. Failure to comply with this 
requirement may result in a determination that the DBE’s participation is ineligible to count toward the DBE goal. Upon OCR 
approval, the additional DBE commitment will be incorporated into the contract and shall be considered a contract specification. 

ADMINISTRATIVE RECONSIDERATION

If the Director determines that the Proposer failed to make adequate good faith efforts, the Proposer may request an adminis-
trative reconsideration. If the Proposer does not make a timely written request for administrative reconsideration as described 
herein, the Proposer will be deemed to have waived its right to request administrative reconsideration. 

The Proposer’s request for administrative reconsideration must be made in writing. Requests sent by fax or personal deliv-
ery must be received by the MnDOT Office of Civil Rights no later than 4:30 PM on the fifth business day after the Proposer 
receives written notice of the determination. Administrative reconsideration requests sent by U.S. mail must be postmarked no 
later than the fifth business day after the Proposer receives notice of the determination. The Proposer is deemed to have notice 
as of the date indicated on the certified mail receipt signed by the Proposer, or its representative, at the time of delivery. The 
Proposer must submit the written request for reconsideration to the attention of MnDOT Deputy Commissioner at MnDOT, 
395 John Ireland Blvd. St. Paul, Minnesota 55155; or by fax 651-366-4795. A copy of the request must be sent to the 
Director of the Office of Civil Rights at the same address or fax 651-366-3129. 

The Commissioner of MnDOT will designate officials to serve as Reconsideration Officials. The Reconsideration Offi-
cials shall not have had any role in the original determination that the Proposer failed to meet the DBE goal or failed to make 
adequate good faith efforts to do so.

In the reconsideration process, the Proposer will have the opportunity to:

•	 Provide written documentation or argument concerning the issue of whether the Proposer met the goal or made adequate 
good faith efforts to do so. 

•	 Meet in person with the Reconsideration Officials to discuss the issue of whether the Proposer met the goal or made 
adequate good faith efforts to do so. 

The Reconsideration Officials will reconsider the record documenting the good faith efforts of the Proposer. The recon-
sideration process will include the documents and arguments that the Proposer is permitted to submit. The reconsideration 
process is a review only of the good faith efforts made by the Proposer as of the date and time the submission was due. Good 
faith efforts made subsequent to that date will not be considered. 

MnDOT will provide the Proposer with a written decision on reconsideration, explaining the basis for the determination 
within 5 business days following the date scheduled for the Proposer to meet with the Reconsideration Officials to 
discuss the issue. In accordance with 49 CFR § 26.53(d)(5), the result of MnDOT’s reconsideration process is not subject to 
administrative appeal to the U.S. Department of Transportation.

EFFECT OF SUPPLEMENTAL AGREEMENTS

The dollar amount of a supplemental agreement or any other contract modification that increases or decreases the work in 
which DBE participation has been committed in the Proposal documents will be likewise added or subcontracted from the 
total contract base figure used to compute the portion of the contract dollars actually paid to DBE firms. Revised total contract 
dollar amounts must be shown on the Contractor Payment Form and Total Payment Affidavit submitted to MnDOT.
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FAILURE TO FULFILL DBE COMMITMENT

A contractor that fails to fulfill the DBE commitment is subject to appropriate administrative sanctions if the following fac-
tors exist:

a.	the contractor fails to either (1) meet, or (2) make adequate good faith efforts to meet, the DBE commitment it 
represented in its GFE submission;

b.	the failure is through no fault of the DBE firm; and

c.		the failure is not the result of a modification made by MnDOT or the project owner that reduces the scope of 
work the DBE is to perform.

Sanctions may include, but are not limited to, MnDOT withholding progress payments and monetary deductions from the 
contract proceeds. MnDOT may deduct a sum equal to the portion of the DBE commitment not fulfilled. 

MnDOT may allow for an adjustment of the Contractor’s DBE commitment if the DBE participant that was part of the orig-
inal commitment fails to perform and cannot be replaced with another DBE subcontractor despite the contractor’s adequate 
good faith efforts to find another DBE to perform the same amount of work.

DBE REPLACEMENT

The Contractor must request prior written consent from MnDOT to terminate a DBE firm. Written consent is required if the 
termination occurs any time after a Contractor submits an affidavit, subcontract, or the DBE Description of Work and Field 
Monitoring Report (Exhibit A) indicating that the DBE firm will perform on the project. This includes, but is not limited to, 
instances in which a Prime Contractor seeks to perform work originally designated for a DBE subcontractor with its own 
forces or those of an affiliate, a non-DBE firm, or  another DBE firm.

Pursuant to 49 CFR §26.53(f), MnDOT will only provide such written consent if it agrees, for reasons stated in its concur-
rence document, that the Prime Contractor has good cause to terminate the DBE firm. Under this section, good cause includes 
the following circumstances:

a.	The listed DBE subcontractor fails or refuses to execute a written contract.

b.	The listed DBE subcontractor fails or refuses to perform the work of its subcontract in a way consistent with 
normal industry standards. Provided, however, that good cause does not exist if the failure or refusal of the 
DBE subcontractor to perform its work in the subcontract results from the bad faith or discriminatory action of 
the Prime Contractor.

c.	The listed DBE subcontractor fails or refuses to meet the Prime Contractor’s reasonable, nondiscriminatory 
bond requirements.

d.	The listed DBE subcontractor becomes bankrupt, insolvent, or exhibits credit unworthiness.

e.	The listed DBE subcontractor is ineligible to work on public works projects because of suspension and 
debarment proceedings pursuant to 2 CFR Parts 180, 215 and 1,200 or applicable state law.

f.	 MnDOT has determined that the listed DBE subcontractor is not a responsible contractor.

g.	The listed DBE subcontractor voluntarily withdraws from the project and provides to MnDOT written notice 
of its withdrawal.

h.	The listed DBE is ineligible to receive DBE credit for the type of work required.

i.	 A DBE owner dies or becomes disabled with the result that the listed DBE contractor is unable to complete its 
work on the contract.

j.	 Other documented good cause that MnDOT determines compels the termination of the DBE subcontractor. 
Provided, that good cause does not exist if the Prime Contractor seeks to terminate a DBE it relied upon to obtain 
the contract so that the Prime Contractor can self-perform the work for which the DBE contractor was engaged 
or so that the Prime Contractor can substitute another DBE or non-DBE contractor after contract award.
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Before transmitting to MnDOT its request to terminate and/or substitute a DBE subcontractor, the Prime Contractor must 
give notice in writing to the DBE subcontractor, with a copy to MnDOT, of its intent to request to terminate and/or substitute, 
and the reason for the request.

The Prime Contractor must give the DBE five days to respond to the Prime Contractor’s notice and advise MnDOT and 
the contractor of the reasons, if any, why it objects to the proposed termination of its subcontract and why MnDOT should not 
approve the Prime Contractor’s action. If required in a particular case as a matter of public necessity (e.g., safety), MnDOT 
may provide a period of shorter than five days.

In addition to post-award terminations, this process applies to pre-award deletions of or substitutions for DBE firms put 
forward by the Proposer in negotiated procurements. MnDOT will impose appropriate administrative sanctions for noncom-
pliance with these removal requirements. 

MnDOT staff may assist the Contractor, when requested, in identifying DBE replacement firms. This assistance may 
include but is not limited to:

1.	 Providing the Contractor with information regarding the availability of other DBEs.

2.	 Providing the Contractor with assistance in locating available DBEs.

PROMPT PAYMENT

Minnesota Statute §16A.1245 requires that the Prime Contractor agrees to pay each subcontractor within ten (10) days of 
the Prime Contractor’s receipt of payment from the state for undisputed services provided by the subcontractor. The Prime 
Contractor is subject to pay interest charges of 1-1/2 percent per month, or any part of a month, to the subcontractor on any 
undisputed amount not paid to the subcontractor within the ten (10) day period. This provision applies to DBE and non-DBE 
subcontractors.

Prime Contractors are required to make prompt and full payment of any retainage kept by the Prime Contractor to the 
subcontractor within 10 days after the subcontractor’s work is satisfactorily completed. Satisfactorily completed means when 
all the tasks called for in the subcontract have been accomplished and documented as required by MnDOT. When MnDOT 
has made incremental acceptances of a portion of a prime contract, the work of a subcontractor covered by that acceptance is 
deemed to be satisfactorily completed. 

Failure to comply with these payment provisions may result in sanctions including the withholding of progress payments 
to Prime Contractors. Appropriate penalties will be determined by MnDOT. At the conclusion of the contract, the bidder 
must present the DBE Total Payment Affidavit to the MnDOT Office of Civil Rights. The affidavit must show the total dollar 
amount of work performed by each DBE business. Submission of this information is a condition of payment. 

Proposers are hereby notified that the Federal False Claims Act (31 USC 3729-3733) and State False Claims Act (Minn. 
Stat. §15C.02) apply to statements and certifications made in connection with the DBE program.

QUARTERLY REVIEW 

All Contractors making payments to contractors/subcontractors/suppliers/service providers, regardless of their tier or DBE 
status, are required to complete and submit the Contractor Payment Form to the MnDOT Office of Civil Rights (OCR), each 
time payments are made to subcontractors until final payment is made. Failure to comply with the requirements of the form 
and Minnesota’s prompt payment law may cause progress payments to be withheld. One copy of the form must be submitted 
to the MnDOT OCR and one copy to the Project Engineer/Manager, no later than ten (10) days after receiving payment from 
MnDOT. A review of the Contractor’s compliance with the DBE participation goals will be conducted on a quarterly basis.
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LETTER OF INTENT TO SUBCONTRACT

_____________________________________________  intends to subcontract work for the 

(Proposer’s Name)*

T.H.___________________________________________________  Design-Build Project to:

__________________________________________ to perform the following types of work:

(Name of Subcontractor/Consultant)

______________________________________________________________________________________________

______________________________________________________________________________________________

______________________________________________________________________________________________

______________________________________________________________________________________________

	 Does this firm have the capacity to perform the agreed value of the Services/Contract? 

Yes ____________________

No ____________________

	 Will this firm be performing the Services/Contract with its own equipment and resources? 

Yes ____________________

No ____________________

Does this DBE firm have subcontractors, consultants, subconsultants, suppliers/regular dealers, or service providers work-
ing under them on this Contract?  Yes  No  (If yes, attach a list of subcontractors, subconsultants, regular 
dealers, or service providers identified to date, along with the appropriate documentation, including this firm for each DBE.)

The subcontractor, consultant, subconsultant, regular dealer, or service provider  is is not  (Check one) a DBE 
certified by either the Mn/UCP or the WisDOT UCP.
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For the Proposer*:	 For the Subcontractor/Consultant:

_____________________________________________ 	 _ _________________________________________________

(Signature)	 Confirmed by: (Signature)

_____________________________________________ 	 _ _________________________________________________

(Printed Name)	 (Printed Name)

_____________________________________________ 	 _ _________________________________________________

(Title)	 (Title)

_____________________________________________ 	 _ _________________________________________________

(Date)	 (Date)

		  _ _________________________________________________

	 (Address)

		  _ _________________________________________________

	 (Phone Number)

*Note:  Proposer’s subcontractors, consultants, subconsultants, regular dealers, and service providers that have subs on this 
project are required to complete and submit this for each DBE firm. Submission of this signed form is not a guarantee that 
there will be a subcontract.
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DBE DESCRIPTION OF WORK AND FIELD MONITORING REPORT (EXHIBIT A)

A contract will not be awarded to a Proposer unless this form is submitted with a signed subcontract, pur-
chase order or affidavit for each DBE participating in the contract. This form is complete when the DBE 
subcontractor has filled in all of the applicable information in sections A and B and signs in section C. 

PLEASE PRINT CLEARLY OR TYPE.

Section (A): (All DBE subcontractors, including trucking firms, must complete this section.)

	 MUST BE COMPLETED BY THE DBE PRINCIPAL

Letting Date: ___________________________________________________

State Project Number: ____________________________________________

Prime Contractor: _______________________________________________

Phone #: _______________________________________________________

DBE Subcontractor:  _____________________________________________

Phone #: _______________________________________________________

DBE Principal Name: ____________________________________________

Total Subcontract $: _ ____________________________________________

DBE Participation Claimed: _______________________ Percent  %

Amount $ _ ____________________________________________________

1.	 Did you bid and sign a subcontract agreement with the above-named prime contractor? 

______________________________________________________________

2.	 Are the items, quantities, and prices listed on the subcontract agreement or affidavit correct? 

______________________________________________________________

3.	 List the line items to be performed: 

______________________________________________________________

______________________________________________________________

______________________________________________________________

4.	 Are there any other agreements not addressed in the subcontract? If yes, please explain: 

______________________________________________________________

______________________________________________________________

______________________________________________________________
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5.	 If equipment to be used is other than what is listed in your DBE certification file, please answer the following:

a. �Will the renting or leasing include any of the following? Attach a copy of the lease(s) or rental agreement(s).

	 Equipment  Insurance  Operator  Maintenance 

	 b. �Lessor’s name: 

	 Amount to be paid:  Number of days to be used: 

6.	 Will there be any other firm(s) providing work listed in your (DBE) subcontract?

	 If yes, answer the following:  Firm’s Name:   $ amount of the work:  

7.	 What is the name of the person supervising your work on this project?  

	 Is this your employee?  

8.	 How many people will you be employing on this project?  Minorities:  Females: 

9.	 Total dollar amount of materials to be supplied? 

______________________________________________________________

10.	 Who are you purchasing the materials from? 

______________________________________________________________

11.	 Please submit Purchase Agreement and/or Purchase Order from manufacturer(s) or primary material supplier(s).

	 NOTE: This Exhibit ‘A’ will not be approved without the Purchase Agreement/Purchase Order.

12.	 Please list all subcontracts that your firm will be performing during the current construction season, including non-
DBE work: (Attach additional sheet if necessary.)

Project Number Prime Contractor Project Location # of Working Days

1.

2.

3.

MnDOT OCR
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Section (B):

TO BE COMPLETED ONLY BY THE DBE TRUCKER

1.	 The number of hours contracted or quantities to be hauled on this project:  

2.	 How many fully operational units will be used on this project?  

	 (Tractor/trailers:  Dump trucks: )

3.	 How many fully operational units will be yours?  (Dump trucks:  
Tractors/trailers: )

4.	 How many other units will be yours?  (Tractors:  Trailers:  
)

5.	 If ITOs or trucking companies are to be used on this project, answer the following:

Name of ITO/Company Dollar Amount of Contract/Agreement Number of Dump Trucks, Tractors/Trailers (specify)

1.

2.

3.

4.

Section (C): (All DBE subcontractors, including trucking firms, must complete Section C.)

I hereby certify that the information presented above is correct. I agree to inform the Office of Civil Rights in writing of any 
changes within 10 days of the change(s).

DBE Company: ________________________________________________ 	

DBE Principal:  ________________________________________________ 	

	 Signature

Title__________________________________________________________

Date __________________________________________________________

Section (D): TO BE COMPLETED BY MnDOT OFFICE OF CIVIL RIGHTS STAFF PERSON

Project Number:  ________________________________________________

District # ______________________________________________________

MnDOT OCR Staff Person: _______________________________________

Phone No. _ ____________________________________________________

Project Engineer:  _______________________________________________

On-site Phone #: ________________________________________________

Office Phone #: _________________________________________________
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Section (E): TO BE COMPLETED BY PROJECT ENGINEER WHEN THE DBE’S PORTION OF WORK IS 1/3 TO 1/2 
COMPLETED

1.	 Does it appear that the DBE firm is performing the work specified in Exhibit “A” description of work?

Yes ____________________

No ____________________

2.	 Does it appear that the DBE contractor is managing its portion of the project and using its own company employees?

Yes ____________________

No ____________________

3.	 Does it appear that the DBE contractor is providing the equipment for its items of work or other work specified?

Yes ____________________

No ____________________

4.	 Does it appear that the quality of the DBE contractor’s performance, scheduling, and project management are meeting 
industry standards?

Yes ____________________

No ____________________

5.	 Comments:

______________________________________________________________

______________________________________________________________

______________________________________________________________

NOTE: If you, as the Project Engineer, have checked “NO” to any of the above questions or have any other comments, it is 
important that you contact the MnDOT Office of Civil Rights staff person assigned to this project.

Project Engineer: ________________________________________________

Date: _________________________________________________________

			   MnDOT OCR
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CERTIFICATE OF GOOD FAITH EFFORTS CONSOLIDATED FORM (GFE FORM) INSTRUCTIONS

This form consolidates the Certificate of Good Faith Efforts, the Good Faith Efforts Affidavit, and the 
Bidders List in the DBE Special Provisions and is referred to as the GFE Consolidated Form. All parts 
of this form must be completed unless otherwise stated in the section’s heading. The Proposer must 
complete this form and submit it with the Good Faith Efforts Information by the submission due date as 

defined in the DBE Special Provisions. Prime Contractors may also use this form to demonstrate good faith efforts when a 
DBE is replaced after the contract is awarded. 

IF THE DBE GOAL IS NOT MET, the Proposer must include in its good faith efforts information a letter explain-
ing in detail the efforts the ALB made to meet the DBE goal. The ALB is required to thoroughly document its good faith 
efforts, which should include justification of all bids, quotes, or proposals it rejects from certified DBE firms. THE LETTER 
SHOULD EXPLAIN HOW THE ALB CONSIDERED THE RELEVANT FACTORS IN 49 CFR Part 26, App. A AND 
ANY OTHER DEMONSTRATIONS OF GOOD FAITH EFFORTS. 

1.	 This GFE Consolidated Form must be completed. Please note that “Part D - SOLICITATION OF SUBCONTRAC-
TORS, SUPPLIERS, AND SERVICE PROVIDERS” must be completed only if the DBE goal is not met. 

2.	 A statement of the Proposer’s overall plan for obtaining DBE participation noting barriers or challenges the Proposer 
encountered in obtaining DBE participation. Specifically, detailing all necessary and reasonable steps to achieve the 
DBE goal or other requirements which, by their scope, intensity, and appropriateness to the objective of achieving the 
DBE goal, could reasonably be expected to obtain sufficient DBE participation, even if the Proposer was not successful.

3.	 The solicitation requirement is twofold and includes the initial solicitation and appropriate follow-up with inter-
ested DBEs. Evidence of solicitation efforts of DBEs, such as copies of requests for bids sent to DBE firms with identifica-
tion of the firms clearly stated; fax confirmation sheets displaying the date, fax number, name of DBE firm, and status; list 
of all DBE firms called, date, contact name and response; or e-mail distribution lists with date and time clearly indicated. 
The solicitations to DBEs should provide sufficient information about the type of work available on the project.

4.	 Identify the efforts made to select portions of work to be performed by DBEs in order to increase the likelihood that 
the DBE goal will be achieved. This includes, where appropriate, breaking out contract work items into economically 
feasible units to facilitate DBE participation.

5.	 A detailed explanation of the reason for not accepting DBE quotes. Each nonaccepted quote should be addressed 
individually. Provide an explanation of the efforts the Proposer made to negotiate in good faith with interested DBEs. 
Provide information about any cost comparisons that were considered in the decision to not accept DBE quotes. The 
fact that there may be some additional costs involved in finding and using DBEs is not in itself sufficient reason 
for a Proposer’s failure to meet the contract DBE goal, as long as such costs are reasonable. The Proposer is not 
required to accept higher quotes from DBEs if the price difference is excessive or unreasonable. If the Proposer makes 
such a determination, it should provide a written explanation for this conclusion. 

6.	 A detailed explanation of the Proposer’s efforts to assist interested DBEs in obtaining bonding, lines of credit, or 
insurance.

7.	 A detailed explanation of the Proposer’s efforts to assist interested DBEs in obtaining necessary equipment, supplies, 
materials or related assistance or services.

8.	 A detailed explanation of the effective use by the Proposer of the services of available minority/women commu-
nity organizations; minority/women contractor’s groups; local, state, and federal minority/women business assistance 
offices; and other organizations as allowed on a case-by-case basis to provide assistance in the recruitment and place-
ment of DBEs.

9.	 Provide copies of any advertisements placed on hardcopy or websites. Advertisements should include information about 
the project(s), type(s) of work for which quotes are being solicited, and specific contact information for the Proposer.

Contact the MnDOT Office of Civil Rights if you have any questions: 651-366-3073.
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Guidelines for Certificate of Good Faith Efforts (GFE) Consolidated Form 

The Proposer /Prime Contractor  must show that it took all necessary and reasonable steps to achieve the DBE goal which—by 
their scope, intensity, and appropriateness to the objective—could reasonably be expected to obtain sufficient DBE participa-
tion, even if not fully successful. The criteria for evaluating good faith efforts is described in 49 CFR, Part 26, Appendix A 
which can be found at http://www.osdbu.dot.gov/DBEProgram. An ALB submitting good faith efforts information should 
address the following factors in its good faith efforts information submission. The information below is not a mandatory list, 
nor is it exclusive or exhaustive. 

Criterion 1: Solicitation Efforts 

1.	 Did the Proposer use the current DBE Directory to identify DBEs?

2.	 Did the Proposer perform sufficient solicitations given the amount of work to meet the DBE goal? 

3.	 Did the Proposer break out and solicit for work in economically feasible units? 

4.	 Did the Proposer solicit for work that it otherwise would self-perform? 

5.	 Were DBEs with business operations in close geographic proximity to the project solicited? 

Criterion 2: Timely Notice 

1.	 Did the Proposer send timely written (e-mail/fax) solicitation notices to certified DBE firms? 

2.	 Did the solicitation notice include the following: 

a.	Name and location of project 

b.	Bid date 

c.	Scope of work requested 

d.	Location where DBEs can review plans and specifications 

e.	Date and time to submit quote

f.	 Contact name for technical assistance

g.	Any special requirements

Criterion 3: Finance and Bonding Outreach

1.	 Did the Proposer offer assistance by providing contacts for possible bonding, insurance, and lines of credit? 

2.	 Did the Proposer offer assistance by providing technical assistance in these areas? 

Criterion 4: Proposer Follow-Up 

1.	 Did the contractor maintain a follow-up log from the initial solicitation? The log must show: 

a.	Type of contact (fax, telephone, e-mail) 

b.	Name of contact person 

c.	Name of DBE firm 

d.	Date and time of DBE contact 

e.	Response received 

f.	 Reason for DBE not bidding project (if applicable) 
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Criterion 5: Proposer DBE Program Outreach and Support 

1.	 Did the Proposer host DBE informational workshops, attend Minnesota Department of Transportation (MnDOT) 
sponsored DBE events such as networking sessions, DBE conferences, DBE/ Proposer meetings, etc.? 

2.	 Did the Proposer contact minority business organizations about DBE opportunities? 

	Note: The submission due date is the date Price Proposals are due in accordance with the MnDOT Design-Build DBE 
Special Provisions. Contact the MnDOT Office of Civil Rights if you have any questions: 651-366-3073

MINNESOTA DEPARTMENT OF TRANSPORTATION
OFFICE OF CIVIL RIGHTS 

CERTIFICATE OF GOOD FAITH EFFORTS CONSOLIDATED FORM

This Certificate of Good Faith Efforts Consolidated Form (GFE Consolidated Form) is required to demonstrate that the 
Proposer either met the DBE goal or made adequate good faith efforts to meet the DBE goal pursuant to 49 CFR Part 26, 
Appendix A. Please refer to the instruction sheet prior to completing the form. This form and all supporting good faith efforts 
documentation must be provided to the MnDOT Office of Civil Rights prior to the submission due date as defined within the 
Design-Build DBE Special Provisions. 

PART A – PROPOSER’S INFORMATION (This part must be completed.)

COMPANY NAME

ADDRESS STREET CITY STATE ZIP CODE

PHONE # FAX # E-MAIL ADDRESS

CONTACT PERSON TITLE

PART B – PROJECT DESCRIPTION (This part must be completed.)

STATE PROJECT # CONTRACT # (If Applicable) £ Attach copy of MnDOT Advertisement

ANTICIPATED START DATE (Based on progress 
schedule)

EXPECTED COMPLETION DATE (Based on progress schedule)

DBE GOAL % VS DBE COMMITMENT %  (Type of GFE Information  – Check one only)

�£ Pre-award

�£ Post-award/Execution

TOTAL DBE PARTICIPATION DOLLARS BASED ON ADVERTISED DBE GOAL (Total prime bid $ * DBE % Goal)

PART C – PROJECT SUMMARY AMOUNTS (This part must be completed.)

TOTAL PRIME BID $

TOTAL DOLLARS COMMITTED TO NON-DBES (Not including suppliers) $

TOTAL DOLLARS COMMITTED TO DBES (Not including suppliers) $

TOTAL DOLLARS COMMITTED TO DBE SUPPLIERS (Total paid to DBE suppliers 60%) $

WORKED PERFORMED BY PRIME $

PERCENT OF WORK PERFORMED BY PRIME %

TOTAL DBE PARTICIPATION REMAINING (Difference between DBE goal $ and DBE commitment $) $
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PART D – SOLICITATION OF SUBCONTRACTORS, SUPPLIERS, AND SERVICE PROVIDERS (Complete this part only if DBE goal is 
not met.)

List all subcontractors solicited, both DBE and non-DBE contractors, truckers, and suppliers for this specific project. Include initial contact and 
follow-up dates, as well as methods of contact (phone, fax, e-mail, etc.).

The good faith effort submission should include evidence of the solicitation effort such as copies of request for bids sent to DBE firms with the name of 
the DBE firms clearly identified; fax confirmation sheets showing the date, fax number, name of DBE firm, confirmation the fax was sent; list of all DBE 
firms called showing time of call, person contacted, and response; or e-mail lists with time/day sent clearly indicated. 

Subcontractor/Supplier/Service 
Provider

DBE?
Phone #

Dates, Method of Contact
Description of Work

Dollar Amount 
of QuoteYes No DATES METHOD

1 £ £

2 £ £

3 £ £

4 £ £

5 £ £

6 £ £

7 £ £

8 £ £

9 £ £

10 £ £

£ £

£ £

Make additional copies of this page as necessary.
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PART E - DBE COMMITMENTS (This part must be completed.)

DBEs COMMITMENTS 

List only DBEs that have executed Exhibit A forms. 

I. DBE Contractor Information

Description of Work
Dollar Amount of Bid/

Proposal

1

DBE Contractor Name

Contact Name

Address

Federal Tax # E-mail

Phone Fax:

2

DBE Contractor Name

Contact Name

Address

Federal Tax # E-mail

Phone Fax:

3

DBE Contractor Name

Contact Name

Address

Federal Tax # E-mail

Phone Fax:

4

DBE Contractor Name

Contact Name

Address

Federal Tax # E-mail

Phone Fax:

5

DBE Contractor Name

Contact Name

Address

Federal Tax # E-mail

Phone Fax:

Make additional copies of this page as necessary.
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PART F – NON-DBE QUOTES SUBMITTED (This part must be completed.)

NON-DBE COMMITMENTS 

List all non-DBE firms that provided quotes or bid proposals. Indicate whether 
the quotes were accepted. Please include a copy of their quote(s). 

II. NON-DBE Contractor Information

Description of Work
Dollar Amount

of Bid/Proposal
Will Firm Be 

Used? 

1

NON-DBE Contractor Name

Y or N

Contact Name

Address

Federal Tax # E-mail

Phone Fax:

2

NON-DBE Contractor Name

Y or N

Contact Name

Address

Federal Tax # E-mail

Phone Fax:

3

NON-DBE Contractor Name

Y or N

Contact Name

Address

Federal Tax # E-mail

Phone Fax:

4

NON-DBE Contractor Name

Y or N

Contact Name

Address

Federal Tax # E-mail

Phone Fax:

5

NON-DBE Contractor Name

Y or N

Contact Name

Address

Federal Tax # E-mail

Phone Fax:

Make additional copies of this page as necessary.
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PART G - DBES QUOTED BUT NOT SELECTED (This part must be completed.)

If DBE quotes were rejected, attach a separate sheet of paper explaining the specific basis for rejecting any DBE quote.

Note: Additional cost is not in itself sufficient reason for rejecting a DBE quote. However, prime contractors need not accept excessive or unreasonable 
DBE quotes. The contractor’s standing within its industry or memberships in specific groups (for example union vs. non-union employee status) are not 
legitimate causes for the rejection or nonsolicitation of a quote in the contractor’s efforts to meet the project goal. (See Instructions attached to this 
form.). Please include a copy of the quote(s) received.

QUOTED 
DOLLARS

DBEs WHO QUOTED, 

BUT WERE NOT SELECTED

TYPE OF WORK QUOTED REASON NOT SELECTED

1. Clearly state specific basis for rejecting the DBE on a 
separate sheet of paper

2. Clearly state specific basis for rejecting the DBE on a 
separate sheet of paper

3. Clearly state specific basis for rejecting the DBE on a 
separate sheet of paper

4. Clearly state specific basis for rejecting the DBE on a 
separate sheet of paper

5.
Clearly state specific basis for rejecting the DBE on a 
separate sheet of paper

6.
Clearly state specific basis for rejecting the DBE on a 
separate sheet of paper

7.
Clearly state specific basis for rejecting the DBE on a 
separate sheet of paper

8.
Clearly state specific basis for rejecting the DBE on a 
separate sheet of paper

9.
Clearly state specific basis for rejecting the DBE on a 
separate sheet of paper

10.
Clearly state specific basis for rejecting the DBE on a 
separate sheet of paper

11.
Clearly state specific basis for rejecting the DBE on a 
separate sheet of paper

12.
Clearly state specific basis for rejecting the DBE on a 
separate sheet of paper

13.
Clearly state specific basis for rejecting the DBE on a 
separate sheet of paper

14.
Clearly state specific basis for rejecting the DBE on a 
separate sheet of paper

15.
Clearly state specific basis for rejecting the DBE on a 
separate sheet of paper

16.
Clearly state specific basis for rejecting the DBE on a 
separate sheet of paper

17.
Clearly state specific basis for rejecting the DBE on a 
separate sheet of paper

18.
Clearly state specific basis for rejecting the DBE on a 
separate sheet of paper

19.
Clearly state specific basis for rejecting the DBE on a 
separate sheet of paper

20.
Clearly state specific basis for rejecting the DBE on a 
separate sheet of paper

NUMBER OF DBEs SOLICITED

PART H – CERTIFICATION / GOOD FAITH EFFORTS AFFIDAVIT (This part must be completed.)

STATE OF MINNESOTA COUNTY OF  

I, , being first duly sworn, state as follows: 
			   (Full Name) 
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1. 	 I am the  of 

			   (Title) 	 (Name of Individual, Company, Partnership, or Corporation) 

that has been identified as a Proposer for the State Project  ______________ . 

2.	  I have the authority to make this affidavit for and on behalf of the Proposer. 

3. 	 The information provided in the attached Certificate of Good Faith Efforts is true and accurate to the best of my belief. 

	 SIGNATURE (Bidder or Authorized Representative) 	 TITLE 	 DATE

	 Subscribed and sworn to before me 

This   day of  , 20 

______________________________________________________________

	 Notary Public 

My commission expires  , 20  

Under Sec. 26.107 of “49 CFR Part 26,” dated February 2, 1999, if at any time the Department or a recipient has reason to 
believe that any person or firm has willfully and knowingly provided incorrect information or made false statements, the 
Department may initiate suspension or debarment proceedings against the person or firm under 49 CFR Part 29, take enforce-
ment action under 49 CFR Part 31, Program Fraud and Civil Remedies, and/or refer the matter to the Department of Justice 
for criminal prosecution under 18 U.S.C. 1001, which prohibits false statements in federal programs.
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CONTRACTOR PAYMENT FORM

State Project Number  Prime Contractor: 

1st Tier Sub-Contractor:  

Payment Reporting Period:  From:  To: 

Instructions: All Contractors making payments to contractors/subcontractors/suppliers/service providers, regardless of their 
tier or DBE status, are required to complete and submit this form to the MnDOT Office of Civil Rights (OCR) each time 
payments are made to subcontractors until final payment is made. Failure to comply with this form and Minnesota’s prompt 
payment law may cause progress payments to be withheld. Submit one copy of this form to the MnDOT OCR and one copy 
to the Project Engineer, no later than ten (10) days after receiving payment from MnDOT.

CONTRACTOR INFORMATION ORIGINAL CONTRACT 
AMOUNT

COMMITTED DBE % ACTUAL DBE % TO 
DATE

Name:

Address:

Phone: 

Name of Subcontractor/Supplier DBE?  
(Check if Yes)

Description of Work Subcontract Amount

1. £ 1. 1.

2. £ 2. 2.

3. £ 3. 3.

4. £ 4. 4.

5. £ 5. 5.

6. £ 6. 6.

Amount of Current Payment
Total Subcontractor 
Payment-To-Date

% Paid to date Final Payment? Yes/No

1. 1. 1. 1.

2. 2. 2. 2.

3. 3. 3. 3.

4. 4. 4. 4.

5. 5. 5. 5.

6. 6. 6. 6.

Company Officials Signature & 
Title

Date Signed Name & Title of Individual Completing Report 

(Type or Print Clearly)

Title:       Title:     

Phone:       Fax:      Phone:      Fax:      

CONTRACTOR PAYMENT FORM INSTRUCTIONS

All Contractors making payments to contractors/subcontractors/suppliers/service providers, regardless of their tier or DBE 
status, are required to complete and submit this form to the MnDOT Office of Civil Rights (OCR) each time payments are 
made to subcontractors until final payment is made. Failure to comply with this form and Minnesota’s prompt payment law 
may cause progress payments to be withheld. Submit one copy of this form to the MnDOT OCR and one copy to the Project 
Engineer, no later than ten (10) days after receiving payment from MnDOT.

State Project Number:  As identified by MnDOT

Prime Contractor:  The contractor who was awarded the project.
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1st Tier Subcontractor:  If a subcontractor has a subcontractor, list the 1st tier sub here and then list all of the 2nd tier 
subcontractors in the Name of Subcontractor/Supplier area. All areas should be filled in regarding the prime as well.

Payment Reporting Period:  This should reflect the current payment period.

Contractor Information: Information for contractor who is making the payments. This must be filled out completely.

Original Contract Amount: Prime contractor’s contract dollar amount.

Committed DBE%: The DBE commitment certified in the prime’s bid is the minimum percentage of DBE participation 
on the project.

Actual DBE % to Date: The percentage met to date.

Name of Subcontractor/Supplier: Company that is working for the prime contractor on this project. (If a sub was con-
tracted for more than one contract, list each contract separately.)

DBE?: Check this box if the subcontractor is a certified DBE in Minnesota. You can find a list of the DBE firms certified 
in Minnesota at http://www.dot.state.mn.us/civilrights/dbedirectory.html.

Description of Work: The type of work the subcontractor was contracted for.

Subcontract Amount: The dollar amount the subcontractor was contracted for.

Amount of Current Payment: The current dollar amount being paid to the sub.

Total Subcontractor Payment to Date: Total dollar amount paid to the sub, including the current payment.

% Paid to Date: Percentage of total payments made in comparison to the prime’s award amount.

Final Payment?: Indicate whether this is the final payment being made to the sub.

Company Official’s Signature & Title: Self-explanatory

Name & Title of Individual Completing Report: Self-explanatory

If you have questions on completing the form, call the Office of Civil Rights at (651) 366-3073.

DBE TOTAL PAYMENT AFFIDAVIT

Pursuant to MnDOT Standard Specifications for Construction, Section 1908, the following DBE Total Payment Affidavit 
shall be executed by the Prime Contractor after all work contracted to be performed by DBEs has been satisfactorily com-
pleted. Identify each DBE firm that worked on the project and the dollar amount of the subcontract. If the dollar value of a 
DBE firm’s total work is less than the DBE’s original subcontract, please attach an explanation. 

State Project Number: ____________________________________________

STATE OF MINNESOTA COUNTY OF ____________________________ 	

I,  , being first duly sworn, state as follows: 

			   (Full Name)
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1.	 I am the authorized representative of  (name of individual, company, partnership, or 
corporation) and I have the authority to make this affidavit for and on behalf of said Prime Contractor. 

2.	 The following DBE subcontractors/suppliers/service providers/subconsultants have performed work on the above 
project with a total dollar value of: 

Name of DBE Firm Dollar Amount of Subcontract Total Dollar Amount

1.

2.

3.

4.

5.

6.

7.

8.

3.	 I have fully informed myself regarding the accuracy of the statements made in this affidavit. 

Signed: _ ______________________________________________________

  		   (Prime Contractor or Authorized Representative)

	 Subscribed and sworn to before me

This  day of , 20 

______________________________________________________________

			  (Notary Public)

My commission expires  , 20 

Prepare Affidavit in duplicate. Submit one original to the Project Engineer and one original to:

MnDOT’s Office of Civil Rights

395 John Ireland Blvd., MS 170 

St. Paul, MN  55155 

No. 1908 – Standard Specifications for Construction

Unless the Contractor has presented an affidavit showing the total dollar amounts of work performed by Disadvantaged Busi-
ness Enterprises (DBE), final payment may be withheld.
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