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DUE DILIGENCE FOR INSURANCE COVERAGE IN TRANSPORTATION

CONSTRUCTION CONTRACTS

This report was prepared under NCHRP Project 20-6, “Legal Problems Arising Out
of Highway Programs,” for which the Transportation Research Board is the agency
coordinating the research. The report was prepared by Terri Parker, Parker Corporate
Enterprises, Ltd., and Laurel Stevenson, Haden, Cowherd, and Bullock LLC. James B.
McDaniel, TRB Counsel for Legal Research Projects, was the principal investigator

and content editor.

The Problem and Its Solution

State highway departments and transportation agen-
cies have a continuing need to keep abreast of operat-
ing practices and legal elements of specific problems in
highway law. This report continues NCHRP’s practice of
keeping departments up-to-date on laws that will affect
their operations.

Applications

Federal and state laws and regulations require that con-
tractors provide evidence of insurance for road and
bridge construction contracts over specified amounts.
The insurance is required to cover general liability,
workers compensation, and automobile and other risks.
The insurance also has required minimum limits of cov-
erage. Each policy typically has exclusions for pollution
liability or force majeure.

Most government road construction contracts specify
that the contractor file certificates of insurance showing
the contracting agency as an additional named insured
as evidence of coverage. This requirement is not enough
to protect the contracting agency because certificates

of insurance do not demonstrate whether the provided
insurance complies with the contract requirements. A
consistent problem exists in that contracting agencies typ-
ically lack the requisite knowledge and experience neces-
sary to review and determine if the coverage provided in
the insurance meets the contractual requirements.

Further, a certificate of insurance may contain a provi-
sion stating that it is not a contract, and the policy of
insurance needs to be reviewed to determine coverage
and any exclusion. Because the policy may not be pro-
vided until several weeks after the certificate is provided,
there is no way to ensure that the policy provides the nec-
essary protection. Transportation attorneys need to know
the extent of due diligence required on their part to obtain
the appropriate coverage and value of insurance as speci-
fied in the contract documents. This due diligence will
require a review and understanding of underlying insur-
ance policy language and insurance industry practices.

This digest summarizes the important issues and
insurance language encountered during the contracting
process and provides language and solutions used to
resolve such issues. It should be useful to transportation
attorneys, officials, engineers, contracting officers, and
financial officials.
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DUE DILIGENCE FOR INSURANCE COVERAGE IN TRANSPORTATION

CONSTRUCTION CONTRACTS

By Terri Parker, Parker Corporate Enterprises, Ltd., and Laurel Stevenson, Haden, Cowherd, and Bullock LL.C

I. INTRODUCTION

A state transportation agency can be held respon-
sible for the work done by its road and bridge con-
struction contractors. Therefore, the agency must
protect itself from the risk of liability for the con-
tractor’s actions. Appropriate risk management pro-
cedures require that only properly screened, ade-
quately insured, and reliable contractors be awarded
construction contracts. The state can be certain it
has complied with risk management principles after
it has undertaken a careful investigation of the con-
tractor and its proposed insurance policies. This
careful investigation is known as “due diligence.”
While due diligence is not a legal requirement in the
sense that it must be done to comply with a law or
rule, a state must acquire objective and accurate
information about its insurance companies and con-
tractors in order to evaluate the risks of entering
into an agreement and a contractual relationship.

Due diligence requires more than compliance with
principles and establishing processes. It requires a
careful review of a contractor’s insurance policies
and related documents and a finding by the agency
that the policies are in compliance with its insurance
requirements. Due diligence begins months, and
sometimes years, before the agency lets a project for
bid, with the thorough review and crafting of con-
tract standard provisions and specifications. After
the bids are received, a thorough review of the docu-
mentation provided by contractors and their insur-
ance companies must occur. The agency should
ensure that the insurance certificate, policies, and
endorsements are in compliance with the contract
and specifications. Once these tasks are performed,
the state can be sure that it has taken the appropri-
ate steps to protect itself from unnecessary risk and
the payment of expenses that should be borne by an
insurance company or the contractor.

The risk of accident and injury in a construction
zone is appropriately placed on the contractor, who
is in control of the project and being paid well for
that project. While many states and other public
entities have embraced the concept of partnering
with contractors, consultants, and other stakehold-
ers so that each partner is working diligently
together to complete the final product and share in

the risk of the project, the state is ultimately the
guardian of the taxpayers’ dollars. Part of its respon-
sibility to the taxpayers entails securing appropri-
ate insurance coverage and ensuring that the cover-
age remains in place during and after the project.
The agency may be able to save millions of dollars
each year by successfully tendering claims to insur-
ance carriers and demanding the defense of suits
filed against it. Construction contractors are
required by state and federal law to provide insur-
ance to protect the agency from the negligence of the
contractor, and on occasion, the negligence of the
agency itself. The contractor is typically expected to
provide general liability, worker’s compensation,
automobile, and other types of insurance coverage
as outlined in the state’s construction specifications.
The coverage amounts vary from state to state, but
are generally in the range of millions of dollars due
to the risks inherent in the construction projects.

The best time to ensure that the contractor has
the appropriate insurance in place is before the proj-
ect begins, but normally the window of time between
the contract award and notice to proceed is limited.
Many agencies rely on the contractor’s certificate of
insurance as proof of insurance, but the certificate
may omit mention of risk-changing exclusions or
endorsements. The certificates can also provide
incorrect or incomplete information. When the
agency only has an insurance certificate, it cannot
determine whether the appropriate coverage has
been provided because the certificate does not guar-
antee coverage. Due diligence requires the agency to
review either the policy in its entirety, or at the very
least, the specific endorsements. Just one word in an
endorsement can change the amount and scope of
coverage for the state and potentially leave the state
open to unintended liability.

The agency should be aware that it has a tremen-
dous amount of bargaining power, especially at the
outset of the contract period. If a discrepancy in the
insurance coverage is discovered early in the pro-
cess, the agency can demand the coverage called for
in the specification with the very real threat of shut-
ting down the project for lack of appropriate insur-
ance. However, once the project is underway or
substantially completed, the agency begins to run
out of options to demand compliance with its

Copyright National Academy of Sciences. All rights reserved.
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specifications. If the policy is not reviewed until
years after the completion of the project and after
suit has been filed, the agency is no longer able to
negotiate the coverage it could have easily obtained
prior to or during construction. The agency may
then have to resort to litigation to obtain the cover-
age it paid for and was entitled to receive.

Multiple state agencies’ difficulties in obtaining
the insurance coverage and protections required
under their construction specifications prompted
this research project. This project addresses the
common issues faced by the agencies such as: proof
of coverage; difficulty of interpretation of specifica-
tion and insurance language; coverage disputes;
lapse in coverage; and qualifying contractors for the
bidding process. Resources for the agencies’ contract
administrators are included herein.

Il. SURVEY AND SURVEY RESULTS

A formal survey asking for information about
insurance requirements for road and bridge con-
tracts was sent to the 50 state transportation agen-
cies. Information requested included: what types
and amounts of insurance are required by the
agency; what processes are used to determine
whether insurance is actually in compliance with
the specifications and requirements; whether
indemnification is required of the contractor; and
whether the agency has experienced difficulties in
obtaining compliance with its requests for defense
and indemnification. Twenty-eight states responded.
A copy of the survey is attached as Appendix A.

The research team requested that survey respon-
dents include insurance policies when responding to
the survey. Only three states indicated that they
required insurance policies to be submitted for review
before issuing a Notice to Proceed. Most of the states
relied entirely on the insurance certificate and/or an
affirmation by either the contractor or its insurance
company that the coverage was in compliance with
state law and the state’s specifications, although a
few required the contractor to produce appropriate
endorsements. Most of the responding agencies indi-
cated that they had not engaged in litigation with
their contractors’ insurance companies or the con-
tractors themselves in the last 5 years, although sev-
eral agencies were contemplating litigation over cov-
erage issues and three of the responding agencies
had been involved in litigation with a contractor.

During the preparation of this digest, multiple
insurance policies and endorsements were reviewed.
The policies had been submitted to the states as
proof of compliance with the states’ specifications. A
careful review of the policies and endorsements

revealed that some were in fact noncompliant with
the specifications. For instance, one endorsement
contained a provision that specifically excluded cov-
erage for acts “arising out of operations performed
by the state.” This type of coverage is known in the
insurance industry as “illusory coverage” since it
specifically excludes the coverage it is supposed to
be providing. An additional insured endorsement
found in several policies contained language that
specifically excluded coverage for damages “arising
out of any of the contractor’s supervisory and inspec-
tion” duties. Of course much of the work a contractor
does on a construction site is supervisory and inspec-
tion related. Another additional insured endorse-
ment excluded coverage unless the damages
“directly result from the contractor’s operations.”
The authors also noted one policy that purported to
provide completed operations coverage, but the cov-
erage was specifically excluded by endorsement.

The following information is a synopsis of the sur-
vey data received from the states.

A. Amounts and Types of Insurance Required

Limits of coverage required ranged from a low of
$100,000 to $300,000, which is Alabama’s general
liability limit, to a higher range of $2 million bodily
injury per accident with a $3 million general aggre-
gate and $1 million automobile coverage, such as
required by Utah. Some agencies, such as New
Jersey, require excess coverage of up to $10 million.
Numerous agencies reported that they did not
require excess or umbrella coverage even though
many contractors provided it. Other agencies
reported that excess insurance was required on
some, but not all, projects. Maine reported that it
required excess coverage for fewer than 5 percent of
its projects, and South Carolina reported that excess
coverage is always required. Connecticut has a pro-
vision in its specifications requiring $20 million in
excess coverage for an $80 million bridge job. The
levels of coverage for commercial general liability
are aligned in some states with the sovereign immu-
nity laws of the state, such that a contractor is
required to purchase the amount of insurance
allowed under state law that may be needed to cover
any damages. Coverages required in the mega proj-
ects! appear to be coverage for property damage and
liability regardless of sovereign immunity limits.

! Prior to the enactment of SAFETEA-LU in August
2005, projects with over $1 billion in construction costs
were designated as “Mega Projects.” SAFETEA-LU has
lowered the monetary threshold from an estimated total
cost of $1 billion to $500 million or greater, and the term
“Mega Project” has since been eliminated and replaced
with the term “Major Project.” See http://www.thwa.dot.
gov/ipd/project_delivery/defined/major_project.aspx.

Copyright National Academy of Sciences. All rights reserved.
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B. Additional Insured and Additional Named
Insured Coverages

Only 2 of the 28 states indicated that they do not
require their contractors to name them as additional
insureds or purchase separate owner’s protective
policies on their behalf. These types of coverage are
essential to the agency. There are many reasons for
requiring the contractor to name the state as an
additional insured on its insurance policies: the state
is able to transfer some of its risk to an insurance
company; the state gets an immediate right to a
defense by the insurer rather than waiting to be
indemnified for its costs at a later date; the policy
may allow one party to transfer liability arising from
its own negligence to the other party’s insurer; and
the coverage may increase the limits of insurance
available to the additional insured on the project.

Naming the state as an additional insured pro-
vides it with direct rights under the named insured’s
policy. Coverage for an additional insured, however,
is usually limited to liability arising out of the oper-
ations performed by or on behalf of the policyholder.
This means the coverage will only apply if there is a
logical connection between the incident and the
operations of the policyholder. Additional named
insured’s operations are more closely tied to the
named insured/policyholder. By adding the state as
an additional named insured, the holder is extend-
ing coverage under the policy to the actual opera-
tions of the state. In some situations, coverage may
be limited to actions that have a connection with
the contractor’s actions or inactions, but the cover-
age typically includes the same right of defense in a
lawsuit that the contractor is entitled to receive.
Insurance companies use many different forms and
endorsements to identify coverage provided to addi-
tional insureds. Some of the forms, such as Insur-
ance Services Office (ISO) forms, are standard and
have been interpreted by the courts to provide cer-
tain types of coverage, as discussed later in this
paper. Other forms are not standard and may not
offer the coverage that was contemplated by the
parties or the insurance specifications.

Colorado and Wisconsin reported that they used
Owner Controlled Insurance Programs (OCIP) on
design-build or mega projects. An OCIP is an insur-
ance and risk control program implemented for a
single construction project or a series of construction
projects. Instead of each contractor providing its own
insurance and passing the cost to the owner through
the construction contract, the owner of the project
purchases certain lines of insurance (such as general
liability, excess liability, and workers compensation)
to cover most of the contractors on a job site. The Gov-
ernment Accountability Office suggests $50 million

as the project cost threshold for considering a feder-
ally funded owner’s controlled program.?

C. Indemnification

Indemnification is the complete shifting of liabil-
ity for loss from one party to the contract to another
party to the contract. Only one state that responded
to the survey indicated that it did not require its
contractors to indemnify and hold it harmless.
Indemnification is simply another way the agency
can be certain that its contractor will be responsible
for its actions or inactions on the job site if insurance
coverage is declined for any reason. Generally, agen-
cies require their contractors to indemnify and hold
them harmless because the contractor’s promise of
indemnification provides another, separate layer of
protection. In a typical state construction contract,
the general (or prime) contractor is required to
indemnify the state agency for any claims, losses, or
expenses that the state incurs for bodily injury or
property damage arising out of the general contrac-
tor’s operations, materials, parts, or equipment due
to the negligence of the general contractor. The sub-
contractors are also required to indemnify the prime
contractor and the state.

Because the state wants to be sure that the con-
tractor can fulfill its indemnification obligations, it
usually requires two insurance clauses in its con-
tract. First, the state requires that the contractor
maintain specific amounts of insurance, which will, if
needed, pay for the indemnification obligations. Sec-
ond, the state mandates that the contractor name it
as an additional insured under its commercial gen-
eral liability (CGL) policy. These steps help to ensure
that the contractor has funds available to compen-
sate the state for unanticipated liability. This concept
is discussed in much more depth later in this digest.

D. Litigation

The states of Missouri, New York, and Washington
each reported involvement in litigation, or that they
were contemplating litigation due to a denial of
insurance coverage. New York indicated that its cov-
erage disputes arose from several types of situations:
whether the loss occurred within project limits;
whether the claim arose out of the project work; and
the failure of the contractor to name the State as
an additional insured. New York also had problems
when insurance carriers refused to provide coverage
for claims asserted by the contractor’s employees.

2 Neil Wilcove and Stephanie Stewart, The Pros and
Cons of Consolidated Insurance Programs, http://enews
letters.constructionexec.com/riskmanagement/2013/04/
the-pros-and-cons-of-consolidated-insurance-programs
(last visited Feb. 7, 2015.)
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Missouri reported that it had been in litigation
with an insurance carrier due to the carrier’s refusal
to defend or indemnify the agency after a lawsuit
was filed against it. In that case, a fatal accident had
occurred within the physical limits of a construction
job. The insurance company refused the state’s ten-
der of defense, arguing that the contractor had not
worked in the area where the accident occurred. The
state took the position that the entire project was
within the control of the contractor at the time of the
accident, that there was evidence that construction
work had occurred in the general area, and that the
contract required the contractor to provide traffic
control and other items that had not been provided
at the time of the accident. In denying the contrac-
tor’s motion for summary judgment on the issue of
defense and indemnity, the court found that the
insurance company was contractually required to
provide a defense to the state, but left the question
up to a jury as to whether it had an indemnity obli-
gation.? The insurance company was required to
provide a defense, due to Missouri’s requirement
that when the complaint “alleges facts that give rise
to a claim potentially within the policy’s coverage,
the insurer has a duty to defend” (emphasis added).

Washington and Missouri both reported that they
have tendered the defense of claims to a nonrespon-
sive insurance carrier and have either filed suit or
are considering filing suit against the carrier on a
bad faith theory. Missouri’s claim of bad faith stems
from an accident in a construction zone where the
plaintiff alleged that improper striping, signing, and
traffic control plans caused a fatal accident. Plain-
tiffs sued the Missouri Highways and Transporta-
tion Commission (MHTC) and its contractor. While
the insurance carrier for the contractor accepted the
tender of defense, the excess carrier refused, citing
policy exclusions.

E. Proof of Insurance and Affirmation of
Coverage

Many states indicated that they accept the Agent
Company Operations Research and Development
(ACORD®) 25 Certificate of Insurance used by most
commercial insurance companies as proof of insur-
ance. However, the form contains a statement that
reads:

This certificate is used as a matter of information only and

confers no rights upon the certificate holder. This certificate

does not affirmatively or negatively amend, extend or alter
the coverage afforded by the policies below. This certificate

3 Cincinnati Insurance Co. v. Missouri Highway and
Transportation Commission, No. 4:12-CV-01484-NKIL,
2014 U.S. Dist. LEXIS 128394 (W.D. Mo. Sept. 15, 2014).

41d. at *31.

of insurance does not constitute a contract between the

issuing insurer(s), authorized representative or producer,

and the certificate holder.

The certificate does not provide proof of insur-
ance. In Trapani v. 10 Arial Way Associates,® the
court stated that a certificate of insurance that
expressly states that it is “a matter of information
only and confers no rights upon the certificate
holder” is insufficient, by itself, to show that addi-
tional insurance coverage has been purchased.® As
noted above, many agencies accept the certificate
alone as proof of compliance with their construction
insurance requirements. This is a mistake because
without reviewing the specifics of the coverage, the
agency cannot be certain that it has obtained the
coverage required in its specifications and contracts.
It has not engaged in vigorous due diligence.

Insurance coverage types and amounts are
described only in the body of the policy and its
endorsements. Many states use only forms provided
by ISO. ISO has produced hundreds of different
forms that deal with CGL insurance since its incep-
tion in the early 1970s. The forms are differentiated
by number designation, typically found in the lower
left corner of the first page of the document. The
forms change every few years, normally in reaction
to changes in the law or demands of the industry.
Several new ISO forms dealing with additional
insured provisions were released in the spring of
2013. Many commentators noted that the newest
forms provide the most restrictive coverage yet,” and
urged insureds to carefully draft and review the
insurance requirements within the contract to
ensure that the coverage and limits intended by the
parties is obtained. Other companies, such as The
Hartford Financial Services Group and Liberty
Mutual Insurance, issue standard insurance forms
that follow a format similar to the ISO forms.

As noted above, some of the states indicated that
they required an affirmation or certification from
either the contractor or the contractor’s insurance
company that affirms the provider reviewed the
individual insurance requirements and believed
that the insurance provided was in compliance with
those requirements. Examples of forms provided
from the states of New York and North Dakota are

®301A.D.2d 644, 755 N.Y.S.2d 396 (N.Y. App. Div. 2003).
61d. at 647.

7 See Scott Pence and Wm. Cary Wright, Not All Ad-
ditional Insured Endorsements are Created Equal: Brief
History of ISO’s Additional Insured Endorsements and
2013 Changes, UNDER ConsTRUCTION (The ABA Forum on
the Construction Industry), Aug. 2013; and Shanda K.
Pearson, The Times They Are A-Changing, 2013 Revisions
to ISO’s Commercial General Liability Coverage Forms,
INsurRaNCE Law, Aug. 2013.
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included as Appendix B. New York’s certificate of
insurance contains the following language:

The subscribing insurance company, authorized to do busi-
ness in the state of New York, certifies that the insurance of
the kinds and types and for limits of liability herein stated,
covering the work described in the underlying contract
herein identified, has been procured by and furnished on
behalf of the insured and is in full force and effect for the
period listed below.

Similarly, North Dakota requires that its contrac-
tors sign and submit a form in which the contractor
attests that “your company has insurance coverage
consistent with the contract provisions” and further
that “[t]he contractor has and will maintain in force,
insurance coverage (including proof of coverage) con-
sistent with the contract specifications.” New Jersey
submitted a similar form that must be signed by the
authorized representative of the insurance company,
rather than the contractor. Arizona construction
specifications on this topic state as follows:

The contractor’s submission of the required insurance cer-

tificates constitutes a representation to the department

that the contractor has provided a copy of their specifica-
tions to every broker who has obtained or filed a certificate

of insurance and has communicated the necessity of compli-

ance with these specifications with the broker and, to the

best of the contractor’s knowledge, each certificate of insur-
ance meets the requirements of the specifications.

Requiring the contractor to affirm or swear that
the insurance provided is compliant with the speci-
fications or contract provisions provides additional
protection for the agency because it puts the burden
directly on the contractor, rather than the insurance
provider, to promise that the requested insurance
has been procured. If it later turns out that the
insurance was not procured in the amounts or cover-
ages that were outlined, the contractor is in breach
of the contract. New Jersey requires that the con-
tractor submit proof of insurance on a particular
form developed for this purpose. The form is a two-
page document that requires the contractor to cer-
tify that the policies it obtained comply with state
specifications. It includes a checklist for each type of
required insurance (CGL, automobile, worker’s com-
pensation, and owner’s protective coverage). A
checklist for each endorsement must be submitted.
New Jersey’s form can be found in Appendix B. A
form such as this provides an easy format for staff to
use to ensure compliance with insurance require-
ments. Requiring the insurance company to affirm
that it has reviewed the insurance requirements
and provided compliant insurance also offers addi-
tional protection to the agency.

F. Timing of Notice to Proceed

Every state that responded to the survey issued a
Notice to Proceed (NTP) to the contractor within 60

days of the award of the project and three states
noted that they typically issued the NTP within 2
weeks of award. New York reported that its stan-
dard specifications require the contractor to begin
work within 10 days of the award, but further com-
mented that the contractor is not allowed to begin
work until all insurance is in place. When there is
very little time to collect and review documentation,
it may be difficult for staff to do a thorough review of
the policies and endorsements prior to the issuance
of the NTP.

G. Types of Coverage Required

Every agency that responded to the survey
required their contractors to provide insurance cov-
erage as follows: general liability and/or CGL or
bodily injury, automobile, and worker’s compensa-
tion. Most agencies also required railroad protective
coverage and environmental hazard or pollution
coverage, depending on the scope of the project.
Other required coverages may include products and
completed operations, additional insured or addi-
tional named insured, and professional liability.

H. Preapproval Process

Two states reported that they had insurance pre-
approval processes in place such that a contractor
whose bid was accepted could begin work immedi-
ately if its approvals were up to date. The California
Department of Transportation (Caltrans) allows a
contractor, prior to bidding on a contract, to submit
its insurance documents for preapproval. This pro-
gram is intended to reduce delays in the contract
execution and reduce the administrative and paper-
work burden on both the contractor and Caltrans, so
that a contractor who is awarded multiple contracts
in one insurance policy period does not have to sub-
mit the same information again and again. Upon
review and approval of appropriate documentation,
Caltrans will issue a certificate of preapproved insur-
ance. Caltrans requires that the contractor’s CGL
policy contain a blanket endorsement making the
policy cover any work by the contractor under con-
tract with the agency. Similarly, Kansas reported
that the majority of its contractors have certificates
of insurance that cover all Kansas Department of
Transportation (KDOT) projects for a given annual
period so that it is not normally necessary for the
contractors to submit additional or new documenta-
tion before beginning a project.

I. Standard Forms

Several agencies, such as the New York State
Department of Transportation (NYSDOT) and the
Colorado Department of Transportation (CDOT),

Copyright National Academy of Sciences. All rights reserved.
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require insurance providers to use particular indus-
try forms, such as the ISO Commercial General
Liability Form CG 00 01 10 93 or its equivalent,
although they allow for forms that provide equiva-
lent coverage. When the agency requests a particu-
lar form in its specifications, it is easy for staff to
review the endorsements to determine if the appro-
priate form has been submitted. A potential diffi-
culty emerges when the insurance provider submits
what it proposes to be the “equivalent” of a particu-
lar standard form and much time is needed to deter-
mine if the coverage truly is equivalent.

Most agencies require particular types and
amounts of coverage in their specifications, i.e., CGL
in the amount of $2 million and automobile coverage
in the amount of $1 million. Those agencies typically
require the contractor and the subcontractors to
name the agency and its assigns as additional
insureds, but do not require proof of that status on a
particular form or endorsement. Missouri has devel-
oped a checklist (see Appendix C) to assist the con-
tract administrator in reviewing the insurance
information submitted by its contractors.

J. Details of Specifications

While the specifications used by each agency have
the same general components, i.e., they identify the
work to be done and the manner in which the work
must be done, multiple differences were identified
with regard to the agencies’ methods of administer-
ing the insurance processes. The following are a
number of variations from the generic specifications
that were noted in the survey responses:

1. Documents Submitted

Caltrans requires a copy of the CGL policy and
excess policy or binder (if the policy is not readily
available), as well as all applicable endorsements,
riders, and other modifications in effect to be sub-
mitted prior to contract execution. They accept cer-
tificates of insurance for all other required cover-
ages. Caltrans requires a formal declaration by a
certified public accountant that the contractor has
sufficient funds to pay deductibles or other reten-
tion. Indiana requires a binder and the entire policy
to be submitted. Maryland requires certificates of
insurance plus all applicable endorsements.

2. Affirmations of Coverage

In Arizona, the contractor has to sign an affirma-
tion that “submission of the insurance certificate is a
representation that the contractor provided specifi-
cations to all insurance brokers and communicated
the necessity of compliance. To the best of the
contractor’s knowledge, the provided coverage is

compliant.” Agencies use this type of document as
an additional means of binding the contractor or
carrier. It can operate as an additional component of
the contract and is designed to further impress upon
the contractor or his insurance carrier that they are
legally bound to provide the coverage outlined in the
specifications.

3. Completed Operations Coverage

Completed operations coverage addresses liabil-
ity that arises out of the contractor’s operations once
those operations have been completed or abandoned.
Colorado and Utah require 1 year of completed oper-
ations coverages. Other states, such as Nebraska,
require 3 years of coverage. The intended effect of
this coverage is that even after a job is completed or
accepted, if a defect is discovered, a claim can be
made against the contractor. A claim could involve
materials, signing, striping, compaction of soils, and
many other aspects of the job.

4. Tiered Insurance

California, Colorado, and Connecticut tie the
required insurance coverage amount and umbrella
limit to the value of the construction job. For
instance, a small job that has little risk of liability
may carry limited insurance requirements, com-
pared to a large job with a lot of risk attached to it.
Caltrans offers the tiered insurance option to reduce
insurance as a barrier to small business enterprise
contractors by allowing contractors to bid according
to the total bid range of the job.

5. Reporting Claims

Maine’s specifications indicate that any failure
to comply with reporting requirements, such as a
delay in time, shall not affect coverage. Utah’s spec-
ifications require the agency and the contractor to
provide each other with notice of a suit within 2
days of service of a lawsuit. Most insurance policies
require that the insured inform the carrier of a
pending claim promptly, but don’t specifically
define “promptly.”

6. Attorney’s Fees and Direction of Defense

As do most states, Kansas requires indemnifica-
tion by its contractors. However, the Kansas specifi-
cation states that defense costs, plus interest, are to
be paid by the contractor if the claim is a result of
the contractor’s (or subcontractor’s) actions. In Utah,
the specifications require a contractor to defend
claims arising out of or resulting from the contrac-
tor’'s work. The Utah Department of Transportation
may require the contractor’s counsel to represent it
or may select separate counsel. Defense costs are
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determined after the apportionment of fault by set-
tlement or jury verdict. In some matters in Missouri,
insurance companies and the Missouri Department
of Transportation (MoDOT) have agreed that
department in-house counsel will defend the case,
while billing the insurance company for expenses.
Using that strategy, the insurance company pays
expenses only and any judgment, and the agency
gets the benefit of in-house representation without
the risk of paying any judgment. Occasionally, the
insurance company pays all costs associated with
in-house counsel representation.

7. Certificate of Insurance

Maine, Massachusetts, and New York each has its
own certificate of insurance that is to be used by the
contractor when providing proof of insurance. Other
certificates will not be accepted. Each state uses this
certificate so that it can easily review the coverages
provided by contractors.

8. Retainage of Payment

Minnesota, Rhode Island, and Washington have
the ability to retain payments from the contractor,
either from the job under construction or any other
job, if they find it necessary to protect their interests
regarding lawsuits, claims, or any actions that have
arisen out of the contractor’s actions or inactions. If
money is due to the contractor, the agencies may with-
hold the funds until they receive evidence that the
claim or action has been settled. In the indemnifica-
tion section of its specifications, Rhode Island states:
“The State may retain for its exclusive use, without
recourse by the Contractor or anyone claiming under
the Contractor, any and all amounts due the Contrac-
tor as provided under the Contract Documents to
assure the Contractor’s compliance with this section.”

9. Policy Exclusions

Maryland requires any policy exclusions to be
shown on the face of the insurance certificate. As
noted earlier, although certificates are intended to
notify the contractor and state of the coverage that
is in place at the time of the contract, the certificate
does not serve as proof of insurance. Maryland’s
practice provides an additional layer of assurance to
the state that the coverage required under the con-
tract is provided.

10. Cancellation of Coverage

All the agencies surveyed require insurance cov-
erage to remain in effect throughout the job, and
some states, such as South Carolina, provide that
coverage cannot be cancelled except upon 30 days’
notice to the agency. Multiple agencies require notice

of cancellation of insurance to be provided 2 weeks
to 30 days prior to cancellation and every agency
considers cancellation of insurance without replace-
ment to be a material breach of the contract.

11. Rejection of Insurance Company

Many agencies, including Caltrans, Nebraska
Department of Roads, Wyoming Department of
Transportation, and Michigan Department of Trans-
portation, require an insurance company to have a
particular financial rating, such as AM Best and a
Financial Size Category of VII, before insurance will
be accepted. This provision is intended to ensure the
carrier’s ability to pay for the claims it is insuring.

12. Sovereign Immunity

Rhode Island, in the indemnification section of its
specifications, provides as follows, “nothing herein
shall be deemed to constitute a waiver of the sover-
eign immunity of the state, which immunity is
hereby reserved by the state.” Similarly, New Jersey
specifications provide: “The department does not
waive sovereign immunity except as provided under
NJSA 59:13-1. The rights or benefits provided in the
contract that exceed those provided under state law
are contractual in nature and do not expand the
waiver of sovereign immunity found in state law.”

A more detailed discussion of these issues can be
found in Section IV—Common Coverage Issues.

13. Tender of Defense

Caltrans requires a contractor to respond to the
tender of a claim for defense within 30 days of the
tender. If the contractor fails to accept or reject the
tender within 30 days, the department may with-
hold any funds it considers necessary for the defense
and indemnity until the claim is disposed of or the
contractor accepts or rejects the defense. When an
insurance company refuses to respond to a tender of
defense, or delays its response by months or even
years, the state must use its own resources to defend
a claim that should be defended by the contractor’s
insurance carrier.

lll. LEGAL RESEARCH TOPICS

Following is a discussion of commonly encoun-
tered coverage issues. Most disputes center around
the language found in the construction contract and
the specifications. For this reason, it is critical that
the agency specifically sets out the insurance
requirements for its contractors in the specifications
and that it reviews all submitted documents closely
to ensure compliance with the specifications and
contract.
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Insurance policies are typically printed on stan-
dard forms. Some of those forms are printed by the
ISO, while other forms may be prepared by an
underwriter for an insurance company. Occasion-
ally, when there is a special or atypical risk, a sepa-
rate policy, called a manuscript policy, may be
prepared to cover that risk. The typical policy will
contain insuring provisions, exclusions, definitions,
and general conditions. The policy will also contain a
declarations page that describes the details of and
the amounts of coverage, the period of coverage, and
the cost of the premium. Most policies also contain
endorsements, which are provisions that either add
to or limit the basic insurance policy. The endorse-
ments should be listed by number on the declara-
tions page. While all policies contain exclusions,
exclusions to coverage are typically construed by
courts against the insurer.®

A. Types of Coverage

The most common type of coverage at issue in
construction disputes is what is known as CGL cov-
erage. A CGL typically provides coverages using
Coverage A for bodily injury, which includes fatali-
ties and property damage, and Coverage B, which
includes personal injury and advertising injury. In
most disputes involving construction projects, issues
arise as to coverages available for the additional
insured. Two main types of disputes generally occur
in litigation: whether the injury or damage was
incurred in the course of ongoing operations and
whether liability “arises out of the operations” of a
named insured. The scope of the coverage available
to the additional insured is usually explained by
way of an endorsement, typically referred to as an
Additional Insured Endorsement or Contractor’s
Endorsement, and is subject to most of the terms
and conditions of the CGL form. The specifics of
endorsements and the problems they present are
discussed in more detail below.

A less used form is the ISO form “Owners and
Contractors Protective Liability Coverage Form-
Coverage for Operations of Designated Contractor”
(OCP or Owner’s Protective). The name would seem
to indicate that it is coverage that should be used for
construction projects. However, the coverage pro-
vided under the Owners Protective is even more
limited than the coverage of an additional insured
on a CGL policy. An Owners Protective policy should
not be confused with an Owner Controlled Insur-
ance Policy (OCIP), which is more fully discussed in
Section IIL.F of this digest. An Owners Protective

8 But see Western World Ins. Co. v. Penn-Star Ins. Co.,
No. 07-CV-604, 2009 U.S. Dist. LEXIS 75595, at *1 (S.D.
I11. Aug. 25, 2009).

policy is a protective liability policy, which is typi-
cally purchased by a contractor for the sole benefit of
another person or organization. The person or orga-
nization purchasing the Owners Protective policy
will pay the entire premium, but the purchaser
receives no real benefit from the purchase of the
policy (other than to satisfy some contractual obliga-
tion on a project). A project owner typically is only
protected by an Owners Protective policy in two sit-
uations: 1) if the owner is vicariously liable for the
actions of the general contractor; or 2) if the owner is
directly liable for the acts or omissions in the gen-
eral supervision of the operations of the general
contractor.

Many CGL policies define who has insurance
either under a section commonly titled “Who Is An
Insured” or by endorsement. The determination of
coverage for additional insureds is usually found in
the endorsement. Endorsements can be written to
provide additional insured coverage on either a
scheduled basis (where the additional insured is
listed on the endorsement itself) on the declarations
page, or on a blanket basis where the additional
insured designation is required by specification or
other contract provision. There has been much liti-
gation over the interpretation of the forms, as they
determine the amount and nature of the coverage. A
large body of case law addresses variations of these
forms and how the courts interpret them. A full
analysis of case law is beyond the scope of this work.®
This digest’s focus is primarily for use in under-
standing some of the more commonly used forms
and terms, and options for future contracts.

The scope of protection afforded to an additional
insured is typically found first by looking at an
endorsement to a CGL, referred to as a “Contractor’s”
endorsement or “Additional Insured” endorsement.
The language can vary substantially, but common lan-
guage including such terms is noted in the following:
“Additional insured is any person or organization,
called an additional insured, whom you are required
to add as an additional insured due to a written con-
tract or agreement relating to your business.”

Additional insured provisions also typically
include a number of limitations as follows: “In order
to be an additional insured, the written agreement
or contract must be: 1) in effect during the term of
this policy, and 2) executed prior to the bodily injury,
property damage, personal injury, or advertising
injury giving rise to a claim under this policy.”

The policies also typically limit additional insured
coverage by stating that the person or organization

9 For more information on this topic, reference can be
made to DonaLp S. MaLEckT & Jack P. Gieson, THE Appi-
TIONAL INSURED Book (Int. Risk Mgt. Inst., 5th ed. 2004).
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is an additional insured with respect to (or in some
cases only with respect to): 1) “premises you own,
lease, or occupy”; or 2) “your work for that additional
insured.” Most policies and endorsements define the
terms “your work,” but even with definitions included
in the policy, they can be subject to a wide variety of
interpretations.

There are often exclusions within the policy or
endorsements, which provide that the insurance
does not apply to “property damage”:

That particular part of real property on which you or any of
your contractors or subcontractors working directly or indi-
rectly are performing operations, if the ‘property damage’
arises out of those operations;

or

That particular part of any property that must be restored,
repaired, or replaced because ‘your work’ was incorrectly
performed on it.

1. Typical Disputes

A common dispute in litigation involves a claim
or lawsuit arising out of a construction project. The
question normally is whether the additional insured
is entitled to a defense of the claims under the poli-
cyholder’s policy. While most states hold that the
duty to defend is broader than the duty to indem-
nify, states can often be left “holding the bag” so to
speak for months, if not years, before coverage issues
are decided. A carrier may outright deny coverage,
provide coverage pursuant to a reservation of rights
agreement, and/or file a declaratory judgment action
seeking a determination by the court as to whether
coverage is afforded under the policy.

There can be protracted and expensive disputes
involving coverage for claims and lawsuits at the
time of the injury, fatality, or property damage
within the construction project. Disputes revolve
around the interpretation of the following phrases:
a) what is considered to be “arising out of” the work
of a contractor; b) how to determine property when
referring to “that particular part of” property; c)
what is considered to be “your work”; and d) what
are ongoing operations. Courts frequently consider
how to define these phrases and a voluminous body
of caselaw has emerged that defines these terms of
art. More information on the precise definitions of
these terms and how courts have interpreted them
over the years can be found in the following pages.

a. Arising Out of —As to the definition of “arising
out of,” many states hold that proximate causation is
not necessary in order for there to be coverage so
long as the liability is coincident or related to the

10 Taurus Holdings, Inc. v. United States Fidelity &
Guaranty Co., 913 So. 2d 528 (Fla. 2005).
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actions of the named insured.'® The Arkansas
Supreme Court held in 2003, after substantial liti-
gation, that “arising out of” does not require proxi-
mate cause; only a causal connection.!! Likewise, in
Vitton Const. Co. v. Pac. Ins. Co.,'? there was signifi-
cant litigation regarding coverage before the court
ultimately concluded that “arising out of broadly
links a factual situation with the event creating lia-
bility, and connotes only a minimal causal connec-
tion or incidental relationship.”® Other jurisdic-
tions, such as Texas, interpret the additional insured
endorsement to provide coverage to the additional
insured so long as there is a causal connection
between the named insured’s work and the addi-
tional insured’s liability for damages.**

Where there is no requirement that there be
proximate cause with the actions of the named
insured, there is a good argument to be made that if
the incident occurred while the contract between
the state and contractor was in place and the named
insured has engaged in some relevant activity, then
coverage applies.’® However, that being said, the
state and contractor can still end up in a significant
dispute with the insurance carrier as to whether the
state is entitled to a defense if suit is filed, thus
potentially putting the state in a position of having
to expend significant amounts for defense before
coverage is actually determined.

b. Particular Part of Property.—Some litigation
involves disputes over what is considered “a particu-
lar part” of property. While many cases have addressed
the issue of what is considered work performed on a
particular part of property, insurance carriers may
still engage in litigation before coverage is deter-
mined.'® In Columbia Mut. Ins. Co. v. Schauf,'" the
court noted that the exclusion for property damage to
that particular part of the property upon which oper-
ations are being performed applies to the “property
on which the insured is performing operations, not

1 Hishaw v. State Farm Mut. Ins. Co., 353 Ark. 668, 122
S.W.3d 1 (Ark. 2003).

12110 Cal. App. 4th 762, 2 Cal. Rptr. 3d 1 (Cal. Ct. App.
2003).

13 ]Id. at 7617.

14 See Admiral Ins. Co. v. Trident NGL, Inc., 988 S.W.2d
451 (Tex. App. 1st District 1999).

15 See ArLaN D. WiNDT, INSURANCE CLAIMS AND DISPUTES:
REPRESENTATION OF INSURANCE COMPANIES AND INSUREDS
§ 1130, at 11-478 (West, 5th ed. 2009); PuiLLip L. BRUNER
& Patrick J. O’CONNOR, JR., BRUNER & O’CoNNOR ON CON-
sTrRUCTION Law § 11.155 (West 2010).

16 Drubow v. Mike Check Builders, Inc., 442 F. Supp. 2d
676, 681 (E.D. Wis. 2006). See also Standard Const. Co. v.
Maryland Cas. Co., No. 01-2006N, 2002 U.S. Dist. LEXIS
26650 (W.D. Tenn. 2002).

17967 S.W.2d 74 (Mo. 1998).

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22107

Due Diligence for Insurance Coverage in Transportation Construction Contracts

12

the area in which the insured is performing opera-
tions.”® In Transp. Ins. Co. v. Piedmont Construction
Group, LLC,*® the insured contracted to renovate a
dormitory and when the plumbing subcontractor
negligently ignited wood scrap, the entire dormitory
was damaged. The carrier claimed that because the
contractor’s renovation contract was for the dormi-
tory, coverage for the entire loss was excluded. The
court disagreed with the carrier, finding that “partic-
ular part” of the property applied only to the area in
which the plumbing subcontractor was working at
the time the fire was started, not the entire building.
To hold otherwise would render the entire policy illu-
sory.?® Similarly, in Western World Ins. Co. v. Penn-
Star Ins. Co.,* in finding that the property exclusion
did not apply, the court noted that the injured parties
were not the individuals for whom the contractor’s
work was being performed, and thus broadly con-
strued the exclusion in favor of the insured.

c¢. Your Work.—Many policies define “your work”
as “[wlork or operations performed by you or on your
behalf; (and/or) [m]aterials, parts or equipment fur-
nished in connection with such work or operations.”?
While such language may seem to be without much
room for interpretation, it can result in questions
relating to the scope of the work, whether the opera-
tions were completed at the time of the incident, and
whether the claims themselves constitute an occur-
rence sufficient to trigger coverage. In Brinkmann v.
Amerisure Ins. Co.,?* Brinkman and JDN Develop-
ment entered into a contract for Brinkmann to per-
form site work on a shopping center. The site work
consisted of excavation, rough grading, and asphalt
paving. Brinkmann hired two subcontractors, Pillari
and Trap Rock, to perform the site work. JDN ulti-
mately sued Trap Rock, complaining of defective
asphalt work and other defects. Trap Rock filed a
third-party complaint against Brinkmann for
indemnity or contribution. Brinkmann forwarded
the third-party claim to its carrier, Amerisure.
Amerisure ultimately denied coverage to Brink-
mann, stating in part that there was “no occurrence”
because the only damage was to the concrete itself,
which was designed by a subcontractor. The court
held that the claims against Brinkmann were not

81d. at 81.

19301 Ga. App. 17,686 S.E. 824 (Ga. App. 2009).

2 Id. at 828.

2 Case No. 07-CV-604, 2009 U.S. Dist. LEXIS 75595
(S.D. III. Aug. 25, 2009).

22 See Dale K. Forsythe and Scott W. Stephan, “Your
Work” Exclusions in CGL Policies, http://www.waymanlaw.
com/pdffiles/Your%20Work%20CGL%20Exclusions.pdf.

23 Case No. 4:11cv1125, 2012 U.S. Dist. LEXIS 170199
(E.D. Mo. Nov. 30, 2012).

limited to Brinkmann’s own work, and thus required
Amerisure to provide a defense.

d. Ongoing Operations.—Many additional insured
endorsements in construction contracts include lan-
guage amending the ISO GCL, Section II, Who is an
Insured clause, to provide that the definition is
amended as to Who is an Insured,?* “but only with
respect to liability arising out of your ongoing opera-
tions performed for that insured.” Carriers have
taken the position that coverage for the additional
insured exists only if the claim arose out of the addi-
tional insured’s operations and was discontinued
when the operations were complete. For example, in
the case of Carl E. Woodward v. Acceptance Indem-
nity Ins., Woodward, the general contractor, had
entered into a subcontract with DCM Corporation for
concrete work on a condominium project. Woodward
was an additional insured on DCM’s policy. DCM
worked on the project for several months in 2006, but
the project was not completed until 2007. The condo-
minium association sued the general contractor and
others claiming faulty construction, primarily due to
the concrete work. The general contractor tendered
the defense to the subcontractor’s carrier. The court
upheld the carrier’s denial of coverage, stating in part
that the liability did not arise out of the subcontrac-
tor’s ongoing operations. Instead, the breach arose
from the completed construction. Since the contractor
was not an additional insured for completed opera-
tions, there was no coverage under DCM’s policy for
the claims against Woodward.

There are many other cases that focus on differ-
ent aspects of the language “ongoing operations.” In
Valley Ins. Co. v. Wellington Cheswick,?® a condomin-
ium association sued the owner, developer, and gen-
eral contractor for faulty construction. The subcon-
tractors were required to name the owner, developer,
and general contractor as additional insureds under
the subcontractor’s CGL policy. The court declared
that ongoing operations, which were not specifically
defined in the policy, meant “simply those things
that the company does” and even though the prop-
erty damage “may not have occurred during these
ongoing operations, the liability did.”?® Thus, the
owner, developer, and general contractor were found
to be covered as additional insureds. Similarly, in BP

24 See National Ground Water Association, Sample
CGL Section II form, http:/www.ngwa.org/documents/
insurance/ngwasamplegeneralliabilityform.pdf.

% 743 F.3d 91 (5th Cir. 2014).

% Case No. C05-1886, 2006 U.S. Dist. LEXIS 81049
(W.D. Wash. Oct. 20, 2006), vacated on other grounds (2007
U.S. Dist. LEXIS 38072 (May 24, 2007)).

21 Id. at *20, citations omitted.

BId.
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Air Conditioning Corp. v. One Beacon Ins. Group,?
the court found that since the injury or damage was
incurred “in the course” of operations, coverage was
available to the additional insured.?’ The Woodward
case and other cases emphasize the need to ensure
that there is proper coverage for both ongoing opera-
tions and completed operations.

2. Recent ISO Changes

ISO is the far most common type of form used in
commercial insurance policies, and there have been
many versions of such forms over the years for addi-
tional insureds. All of the versions of the forms are
beyond the scope of this digest, but some common
provisions are discussed herein. As previously men-
tioned, ISO made significant changes to several addi-
tional insured forms in 2013, most of which went into
effect for policies written on or after April 1,2013. The
full impact of the form changes had not been deter-
mined at the time of this publication. However, one of
the more important provisions in the 2013 ISO forms
is an indication that that privity of contract will not
be required in order for the state to take advantage of
the additional insured provisions.3!

Many additional insured endorsements provide
that a person who is performing work for a named
insured will be an additional insured when “you and
such person have agreed in writing that such person
or organization is an additional insured.”? In the
past, problems have arisen when a subcontractor has
agreed to add the general contractor as an additional
insured on its policy where there is no written agree-
ment between the subcontractor and the general con-
tractor. In that situation, the addition by the subcon-
tractor’s carrier of the general contractor as an
additional insured may have no effect because there
was no written agreement between the subcontractor
and the state, or no written agreement between the
subcontractor and the general contractor.

As noted above, one of ISO’s new forms, “Addi-
tional Insured—Owners, Lessees or Contractors—
Automatic Status for Other Parties When Required
in Written Construction Agreement,”® provides
additional insured protection to any person or orga-
nization that the named insured is required by

2933 A.D.3d 116, 821 N.Y.S. 2d 1 (2006).

0 Id. at 121.

31 Pence & Wright, supra note 7.

32 See Carolyn L. Morehouse, Changes to Standard CGL
Insurance Forms Impact Coverage for the Construction In-
dustry, ConsTRUCTION Law CORNER ENEWSLETTER, Fall 2013.

33 ISO form (CG 20 38 04 13), see Robert J. Marshburn,
New Additional Insured Forms Required Contract Revi-

sion, Feb. 2014, paper available at http:/parma.com/sites/
default/files/files/pdf/e6_insurancewithbobmarshburn.pdf.
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written contract or agreement to name as an addi-
tional insured under the named insured’s policy.
While this endorsement helps to clear up the privity
of contract issue, it does not eliminate other policy
exclusions or limitations that may apply, thus rais-
ing the possibility that protracted litigation will be
needed before there is a determination as to whether
coverage is in fact available for a particular claim.

There is also concern that the 2013 ISO forms
will require a more extensive analysis of the under-
lying contract to determine the full extent to which
the policy will provide coverage based on the terms
and conditions in the underlying contract. This can
be a concern where the underlying contract is not
clear as to the scope of the work, indemnity, and the
like. A side-by-side comparison of the 2013 forms to
the earlier forms can be found in Appendix D. It
should be noted that ACORD®’s “notes of use” for its
forms specifically state that old forms should not be
used as they are not updated to comply with new
state and other legislative requirements.?*

3. Professional Liability Issues

Another issue that has generated substantial liti-
gation for additional insureds is whether coverage is
available for claims arising out of acts, errors, or
omissions relating to the rendering of professional
services, which will often be applicable to design pro-
fessionals such as engineers.?> Most CGL policies
exclude coverage for liability arising out of the ren-
dering of acts, errors, or omissions relating to the
execution of professional services. Thus, if a claim
arises from an accident where someone has claimed
that a construction design caused or contributed to
the cause of the accident, it is possible that no cover-
age may be afforded even where the proposed insured
is named as an additional insured under a general
contractor’s policy. However, some courts have held
that in determining whether coverage is excluded,
courts should not look at the title or character of the
person performing the work, but rather the act itself,
thus opening up the possibility of coverage.®

3 See ACORD Certificates, Frequently Asked Ques-
tions, https://www.acord.org/standards/forms/documents/
acordcertificatesfaq_201004.pdf (last visited Jan. 30, 2015).

3% Cf. Aetna Fire Underwriters Ins. Co. v. Southwest-
ern Engineering Co., 626 S.W.2d 99, 101 (Tex. App. 1981)
(There was a contract for placement of phone lines, and a
firm contracted with a company to do excavation work, in-
cluding the identification of lines. The court held the pro-
fessional services exclusion, which excluded “engineering
services,” was inapplicable because the acts of digging and
locating lines did not involve the specialized application of
engineering skills and services).

36 See Marx v. Hartford Acc. & Indemnity Ins. Co., 183
Neb. 12, 13, 157 N.W.2d 870, 871-72 (1968); Harad wv.
Aetna Cas. & Sur. Co., 839 F.2d 979, 984 (3d Cir. Pa. 1988).
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Other courts have held that the professional ser-
vices exclusion is not applicable to claims of negli-
gent hiring or supervisions.?” In revising its profes-
sional liability endorsements in 2013, ISO added
language that the professional liability exclusions
arise “even if the claims against any insured allege
negligence or other wrongdoing in the supervision,
hiring, employment, training, or monitoring of oth-
ers caused by that insured”® as long as the occur-
rence that caused the damage involved the render-
ing of professional services. This type of language
could lead to protracted disputes about coverage,
and again calls into question whether CGL coverage
alone is sufficient coverage for many construction
projects.

The professional liability coverage issue is of par-
ticular interest to state agencies in the context of
design and construction plans. When an agency
develops its design plans in-house, a traffic control
plan may be contained in the plans to provide guid-
ance for traffic for the contractor during various
phases over the course of the project. The contractor
likely cannot deviate from the provided traffic con-
trol plan without specific written permission from
the agency. If an accident occurs within the work
zone, and the provided traffic control was imple-
mented, the contractor is likely to defend the case
stating that it simply used the traffic control plan
that was provided, and that it deferred to the exper-
tise of the agency. In Harlan v. APAC,* APAC was
the prime contractor on a pavement overlay job
where plaintiff Harlan was injured when he changed
lanes on the highway. Harlan contended that addi-
tional signing should have been used to warn travel-
ers of the difference in pavement elevation. APAC’s
defense was that they complied with the plans pro-
vided by the state. The court found that the contrac-
tor had an independent duty to provide a reasonably

37 See National Fire. Ins. Co. v. Lewis, 898 F. Supp. 2d
1132 (2012) (involved professional liability of a doctor,
but court said claims were “intertwined” and thus profes-
sional liability exclusion not applicable); Capitol Indem-
nity Corp. v. Especially for Children, Inc., Civ. No. 01-2425,
2002 U.S. DIST. LEXIS 17121, Aug. 29, 2002 (issue of day
care provider’s right to coverage where there was a pro-
fessional liability exclusion; court held that most look at
the separate claims and what conduct is really at issue,
and ultimately concluded exclusion inapplicable); Trans-
con Ins. Co. v. Caliber One Indemnity, 367 F. Supp. 2d 994
(2005) (must look at nature of act alleged); see also STEVEN
PritT, JosHUA D. RoGERS, DANIEL MALDONADO, JORDAN PLITT,
LEE R. Russ, THoMas F. SEcaLLA, CoucH ON INSURANCE, Sec-
tion 101.60 (West Group, 3d ed. 1997).

3 See Exclusion—Contractors—Professional Liability,
Commercial General Liability Endorsement form CG 22
79 04 13.

39 360 S.W. 3d 826 (Mo. App. 2011).

safe roadway for the traveling public, and denied
APAC’s motion for summary judgment, stating that
the contractor must exercise its own judgment when
evaluating the safety of the traffic control plan and
the safety of the construction zone. In Harlan, the
issue of professional liability insurance was not
reached since the design plans were not prepared by
a consultant, but by an engineer employed by
MoDOT. If the facts had been changed just slightly
and the traffic control plan designed by a consultant,
the defendant contractor would almost certainly
have brought the design consultant into the suit.

The authors observe that CGL coverage alone,
whether written under ISO or otherwise, does not
appear to be sufficient for most construction proj-
ects. In order to adequately address potential claims,
states either have CCIP, OCIP, or a CGL with mul-
tiple insuring endorsements for a particular project.
Part of the problem with requiring many types of
coverages beyond just a CGL is that general con-
tractors or subcontractors may not be able to acquire
such coverage, or even if they can, it may be prohibi-
tively expensive. In addition, having several types of
insurance in place for many different contracts can
raise a host of other issues, such as which coverage
may be primary, what may be excess, and whether
pro-rata sharing of defense and indemnity is
required. Given these issues, the authors have
included commonly used provisions for construction
contracts that have helped to alleviate the concerns
about further restrictions in the 2013 forms. More
information on alternative language may be found
in Section V of this digest.

B. Duty to Defend, Indemnify, and Provide
Insurance

An indemnification or “hold harmless” agreement
is a contractual arrangement where one party to a
contract assumes the liability inherent in the activity,
thus relieving the other party of legal responsibility
for that activity. The obligation to indemnify is inde-
pendent of and separate from the obligation to pro-
vide insurance coverage. An agreement to insure is
simply “an agreement to provide both parties with
the benefit of insurance regardless of the cause of the
loss (excepting wanton and willful acts).”® An agree-
ment to insure is different from the agreement to
indemnify in that when an agreement to insure is
used, “the risk of loss is not intended to be shifted to
one of the parties,”! but to the insurance company.
Indemnity, as compared to insurance, provides for

40 Indiana Erectors, Inc. v. Trustees of Indiana Univer-
sity, 686 N.E.2d 878, 880 (Ind. App. 1997).

“Id.
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protection of one party from third-party claims, and is
an obligation of the company whether or not the com-
pany’s insurance carrier decides to cover a loss. The
indemnity obligation may even include the negli-
gence of the indemnitee itself.*? Some states allow for
limited indemnity only, providing for an indemnitor
to protect the other party to the contract from third-
party claims only to the extent of the indemnitor’s
negligence. Many state courts have construed anti-
indemnification laws to invalidate agreements to pro-
cure insurance for another party’s negligence.* Other
states still allow broader indemnity agreements. It is
important to have both hold harmless and additional
insured language in the construction contract or
specifications because if the insurance company
denies coverage for a particular event, the contractor
can still be held responsible for an accident or injury
due to the indemnification obligation.

CGL policies normally include at least two liabil-
ity-related responsibilities of the insurer: the duty to
defend and the duty to indemnify. Courts frequently
state that the duty to defend is broader than the
duty to indemnify. What that means is the insurer
must hire legal counsel to defend the insured against
a covered suit, even if coverage for the underlying
claim may not exist. Additionally, the duty to defend
includes a responsibility to cover all legal fees and
costs. If a policyholder, or a state agency with addi-
tional insured or a named insured status under the
policy, is faced with a covered third-party claim, the
insurance carrier must defend the claim. If the facts
support the basis of the claim, the carrier will also
have a duty to pay any monetary award entered
against the insured for covered claims.

Disputes over whether a claim triggers an insur-
er’s duty to defend are common. Coverage issues
often include items such as whether the insurance is
primary (discussed below in more detail), whether
the damage or injuries occurred during a covered
time period, or whether the damage or injury arose
out of the contractor’s activities. However, many
courts have noted that the duty to indemnify is com-
pletely separate from the duty to defend, and “[tlo
extricate itself from a duty to defend a suit against
the insured, the insurer must demonstrate that
there is no possibility of coverage.”*

An insurer will generally not be able to recover
the cost of defending any claim from the insured
even if it defends the claim and later proves that the

42 See Waterwiese v. KBA Construction Managers, Inc.,
820 S.W.2d 579 (Mo. App. 1991).

4 See, e.g., BP Chemicals, Inc. v. First State Insurance
Co., 226 F.3d 420 (6th Cir. 2000).

4 Interstate Bakeries Corp. v. OneBeacon Ins. Co., 686
F.3d 539, 543 (8th Cir. 2012).
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allegations were not covered by the policy.*> The bur-
den is on the insurer to prove which of the specific
defense costs were allocated to the covered claims
versus noncovered claims, if it seeks repayment of
costs from the insured. When the insurance carrier
refuses to provide a defense, it is opening itself up to
a claim of bad faith by the policyholder (generally
the contractor) or other named insureds under the
policy (such as the state).

A claim of bad faith may be made when the
insurer unreasonably breaches the insurance policy,
i.e., fails to defend its insured, and denies coverage
without a reasonable belief that the underlying suit
is not covered. In most jurisdictions, if an insurer
fails to provide a defense that it was contractually
obligated to provide, it will be found to have breached
its obligations to the insured and may be held liable
for all damages that normally would be expected to
flow from that breach. This naturally includes pay-
ment of defense costs, attorney fees, and any judg-
ment that resulted from the failure to defend.

C. Breach of Contract

There is no bright line rule to determine when a
contractor has breached a construction contract, nor
when the governmental agency is actually harmed by
the alleged breach. “Breach of contract” is a term of
art that means a party has failed or refused to per-
form all or part of an agreement. It may be difficult to
tell when a contract has been breached. For instance,
in a situation where a contractor allows insurance to
lapse and the coverage was intended by the parties to
be in effect for a number of years after a job is com-
pleted, the agency will likely never know of the breach
if a claim is not made against the policy.

The question of when the breach, or the harm,
occurred is very important because of the statute of
limitations. Tort and contract actions can only be
filed for a certain period of time, depending on the
jurisdiction, after a negligent act or contract breach.

Consider a situation where a contractor is
required to have coverage for products-completed
operations for at least 1 year after completion of the
work, naming the agency as an additional insured.
If the work is completed before the end of the year,
and an incident occurs more than a year later, there
may not be any breach. In LaMorte v. City of New
York,*” Roadway Contracting, Inc., had a contract
with Consolidated Edison Company of New York

4 See Sherwood Brands, Inc. v. Hartford Acc. & Index.
Co., 698 A.2d 1078, 1083 (Md. 1997).

46 See, e.g., American Casualty Co. of Reading, PA v.
Health Care Indemnity, Inc., 613 F. Supp. 2d. 1310, 1323
(M.D. Fla. 2009).

47107 A.D.3d 437,967 N.Y.S.2d 331 (2013).
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from December 2000 to December 2002. The specifi-
cations required Roadway to have products-com-
pleted operations coverage for at least 1 year after
completion of its work. Roadway was discharged
from services on January 2001 because of claimed
poor performance. A bicyclist sustained an injury in
May 2002 due to claimed improper work by Road-
way. The court held there was no breach because
Roadway had in fact met its contractual require-
ments. Its work was completed when it was termi-
nated in January 2001, and it maintained the insur-
ance until January 2002. Since the bicyclist was
injured in May 2002, there was no coverage for the
agency, and thus no breach.

1. Physical Injury

Another problem that may be encountered in
determining when or whether a breach has occurred
is whether there is actual damage as a result of the
work performed by the contractor. Most CGL poli-
cies contain a provision that coverage is not trig-
gered unless there is physical injury to property
such as a change in the shape, size, color, or other
material dimension, rather than just an economic
loss. In Travelers Insurance Co. v. Eljer Manufactur-
ing, Inc.,*® the insured manufacturer of the Qest
Qick/Set II (Qest) polybutylene plumbing system
sought coverage for the costs of replacing leaky
plumbing systems, including plumbing systems
installed in homes where the systems were replaced
prior to the development of an actual leak. The dam-
ages sought against the insured manufacturer were
the costs of replacing the system and diminution in
value of the homes. The Illinois Supreme Court con-
cluded that the mere installation of the Qest plumb-
ing system, without some physical injury to the
home itself, did not constitute an alteration in
appearance, shape, color, or other material dimen-
sion. Therefore, there was no property damage and
no coverage. This type of situation can be particu-
larly problematic to agencies that have to expend
significant costs to repair or replace property on
which a contractor failed to properly perform ser-
vices, and yet could be left without coverage because
it is merely viewed as an economic loss.*

2. Occurrence Versus Claims-Made Policies

Most policies carried by general contractors per-
forming construction for state agencies are occur-
rence policies rather than claims-made policies, as

4197 I11. 2d 278, 757 N.E.2d 481 (2001).

49 See also Vernon Williams & Son Const. Co. v. Conti-
nental Ins. Co., 591 S.W.2d 760, 764 (Tenn. 1979); Stan-
dard Construction Co. v. Maryland Cas. Co. No. 01-2006V,
2002 U.S. Dist. LEXIS 26650 (W.D. Tenn. May 15, 2002).

the occurrence policies are easier to administer and
provide more certain coverage. The two types of poli-
cies are quite different. In fact, most states specifi-
cally required occurrence policies instead of claims-
made policies. Occurrence coverage is insurance that
provides coverage for the act when it occurs—regard-
less of when it is reported. Occurrence policies need
only to be in effect on the date that an accident caus-
ing damage occurs in order to trigger coverage. A
claim asserted against the insured may be brought
well after the accident. Coverage would then revert
back to the policy that was in effect at the time of the
accident. Contrast the claims-made policy, which cov-
ers claims made during the policy period, regardless
of when the negligence or damage occurred. As the
name indicates, claims-made policies provide cover-
age for claims made during the time the policy is in
force. However, claims-made policies provide cover-
age only so long as the insured continues to pay pre-
miums for the initial policy and any subsequent
renewals. Once the contractor stops paying the pre-
mium, coverage stops for any claims not known or
made to the insurance company during the coverage
period. A state with a claims-made policy therefore
runs the risk of an unknown or unreported claim
being made, but not covered because the claim was
made outside of the coverage period. To continue cov-
erage after the coverage period, the contractor must
purchase a tail. Tail coverage (or the Extended
Reporting Endorsement) is an endorsement that
extends the claims reporting period after the policy is
ended. Tail coverage must be purchased to continue
risk protection afforded under the policy. This type of
coverage is fairly impractical for a state agency.

As odd as it seems, there can be litigation over
when an injury or harm occurred in the context of
whether an accident occurred within the policy
period. That issue has been litigated several times,
with one of the most extensive disputes in South
Carolina. In Bowman v. Standard Fire Ins.,*® the
plaintiffs claimed injuries due to an accident involv-
ing an accumulation of water on a highway that
they alleged had been improperly constructed. The
accident occurred in March 1998, several years after
the construction was completed in 1990. The court
in Bowman examined ISO forms from 1973 and
1985, as well as the carrier’s own form, in determin-
ing whether there was coverage for the claim, even-
tually finding in favor of the insurance company and
denying coverage for the claims based on the lan-
guage of the policy.

Coverage questions regarding when the harm
occurred could be further complicated by the

5 397 F. App’x. 886 (4th Circ. 2010).
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application of indemnity agreements in conjunction
with the contract indemnity provisions, often result-
ing in protracted and complicated litigation.?!

3. Failure to Provide Insurance in Compliance with
DOT Specifications

Many times, when refusing coverage, an insur-
ance company will state that the coverage requested
or demanded is excluded by endorsement or other
language found in the policy. This response actually
gives rise to the agency’s claim for breach of contract
against the contractor: the contractor is required by
its contract with the agency to procure the coverage
outlined in the specifications, and the carrier’s
denial of coverage shows that the contractor has
breached its contract with the agency. In that situa-
tion, the contractor potentially has a cause of action
against the insurance agent and the state has a
cause of action against the contractor.”? An agent or
broker can be liable for negligent procurement of
insurance when “with a view to compensation,” he
(or she) undertakes to provide insurance and negli-
gently fails.?® This is because an agent or broker
owes a fiduciary duty of care to the insured.’* If an
insurance company fails to comply with the state’s
specifications and therefore fails to provide the
required coverage for the contractor, the covenant to
provide insurance has clearly been breached.

Cases in which an insurance agent has breached
a duty to procure insurance generally refer to the
cause of action based on a claim of negligence,
although some courts have determined that the
action is properly based in contract law.® A state
may be able to file an action against the insurance
company for failure to procure insurance on its
behalf pursuant to a privity argument or language
in the specifications.%

The survey results and research reveal that it is
important to anticipate the potential liability situa-
tions that may arise, including negligence of all par-
ties, professional liability, and failure to properly
implement the provisions of the contract. In fact,
due diligence requires a thorough and thoughtful

51 See Capitol Environmental Services v. North River
Ins. Co., 778 F. Supp. 2d 623 (E. Dist. Va. 2011).

52 See Lopez v. Hartford Acc. and Indemn. Co., 495 So.
2d 375 (La. App. 3d Cir. 1986).

53 Alldredge v. Allstate Ins. Co., No. 4:14-CV-1186, 2014
U.S. Dist. LEXIS 99771, at *8 (N.D. Ala, July 23, 2014).

54 See Aden v. Fortsh, 169 N.J. 64, 776 A.2d 792 (N.J.
2001).

% See McAlvain v. General Insurance Co. of America, 97
Idaho 777, 554 P.2d 955 (1976).

% See, e.g., Vargas v. N.Y. Transit Auth., 60 A.D.3d. 438,
874 N.Y.S.2d 446 (2009).
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review of potential issues. Once all the risks are
assessed, the agency can obtain appropriate cover-
age at the beginning of the contract period to avoid
the possibility that there will not be any available
recovery at all in the event of a loss, whether from
pursuing a breach of contract claim against a con-
tractor, or pursuing one against the carrier.

D. Waiver of Sovereign Immunity

Several courts have considered whether a waiver
of sovereign immunity occurs when a contractor
purchases insurance on behalf of the agency or adds
the agency as an additional insured or additional
named insured. Multiple state courts have held that
the legislature or general assembly is the only entity
with authority to waive sovereign immunity on
behalf of the state.’” Similarly, “a municipality can-
not waive its immunity unless it has explicit statu-
tory authority to do so.”>® Multiple state courts have
held that postjudgment interest is not subject to
sovereign immunity.*

While some state courts have held that sovereign
immunity is not waived by the purchase of insur-
ance, other states allow a waiver under some condi-
tions. In order to address that potential problem, a
statement could be made in the standard specifica-
tion that sovereign immunity is not waived. Addi-
tionally, protection of the state’s sovereign immunity
caps can potentially be accomplished if the contrac-
tor’s insurance policy clearly states that sovereign
immunity is not waived by the purchase. In Parish v.
Novus Equities Company,®® the issue before the
court was whether procurement of liability insur-
ance waived sovereign immunity for alleged eco-
nomic damages to the plaintiffs. The court stated, “a
public entity retains its full sovereign immunity
when the insurance policy contains a disclaimer
stating that the agency’s procurement of the policy
was not meant to constitute a waiver of sovereign
immunity.”®* The Parish court further noted that
coverage would not be available to the plaintiffs in

57 See Georgia Dep’t of Natural Resources v. Center for
a Sustainable Coast, Inc., 294 Ga. 593, 755 S.E.2d 184
(2014); Edmonson County v. French, 394 SW.3d 410 (Ky.
App. 2013), Lynch v. Dep’t of Transp., 2012 Ill. App. (4th),
111040, 979 N.E.2d 113 (2012 filed).

5% Fiat Motors of North America Inc. v. Mayor and Coun-
cil of City of Wilmington, 498 A.2d 1062, 1068 (Del. 1985).

% See Wilmer v. Board of County Commissioners of
Leavenworth, Kansas, 916 F. Supp. 1079, 1080-81 (D.
Kan. 1996), and Lienhard v. State, 431 N.W.2d 861, 862
(1988), where the Minnesota Supreme Court held that
postjudgment interest could be paid above the State’s cap
on tort damages.

60231 S.W.3d 236 (E.D. Mo. 2007).

61 Id. at 246.
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that action because the policy only covered tangible
property, not economic losses.

Similarly in Wright v. Gaston County,%? the insur-
ance provision reviewed by the court read as follows:
By accepting coverage under this policy, neither the insured
nor States waive any of the insured’s statutory or common
law immunities and limits of liability and/or monetary dam-
ages (including what are commonly referred to as liability
damages caps), and States shall not be liable for any claim or

damages in excess of such immunities and/or limits.%

The court found that since the language of the
applicable statute and the exclusion clause in the
insurance contract were clear, sovereign immunity
was not waived. The insured has the burden of show-
ing exclusion to coverage, as noted in Manner v.
Schiermeier,** where the insurer relies on a policy
exclusion as a basis for denying coverage. However,
“it has the burden of proving that such an exclusion
is applicable,” and the exclusion clause will be
strictly construed against the insurer.%

Many jurisdictions provide that the procurement
of insurance is a waiver of governmental immunity
to the extent of the tort claim covered by the insur-
ance policy. In Cunningham v. Riley,% the court
stated “a county may waive sovereign immunity by
purchasing liability insurance, but only to the extent
of coverage provided.”” Other states hold that the
waiver is not automatic upon the procurement of
insurance unless provided in the insurance policy.®®

Based on the holdings of the cases reviewed
herein, and other similar holdings, the contractor’s
insurance carrier should specifically state that sov-
ereign immunity is not waived in the policy. The con-
struction specification should also clearly articulate
that sovereign immunity is not waived by the agency
requiring insurance to be purchased on its behalf.

E. Primary Coverage

Coverage by the contractor must be primary and
not “excess” or “secondary” to effectively protect the

62205 N.C. App. 600, 698 S.E.2d 83 (filed 2010).
63 Id. at 89.
64393 S.W.3d 58, 63 (Mo. 2013).

% Sexton v. Omaha Prop. & Cas. Ins. Co., 231 S.W.3d
844, 848 (Mo. Ct. App. 2007).

%169 N.C. App. 600, 611 S.E.2d 423 (2005).

57 Id. at 424. See also Pittsburgh Elevator Co. v West
Virginia Board of Regents, 310 S.E.2d 675, 689 (1983),
where the court stated “where recovery is sought against
the State’ liability insurance the doctrine of constitutional
immunity, designed to protect the public purse, is simply
inapplicable.” The court limited plaintiff’s recovery to the
benefits of the insurance policy.

8 See McKenzie v. City of Florence, 234 S.C. 428, 108
S.E.2d 825 (1959); Reeves v. City of Jackson, 608 F.2d 644
(5th Cir. 1979).

agency. The significance of primary coverage is that it
provides the first layer of coverage to a person or
entity. The specification and insurance policy should
specifically set out that the contractor’s coverage is
considered primary so that the contractor’s insurance
is the first to cover any claim. If the contractor’s insur-
ance is primary, it will be exhausted before any insur-
ance carried by the state or any funds allowed due to
a waiver of sovereign immunity are accessible to the
parties. An umbrella, or excess policy, is used to pro-
vide coverage above the underlying primary limits.

CGL insurance is normally primary unless the
policy expressly states that it is not primary cover-
age. Only after primary coverage is exhausted, or it
is determined that no underlying coverage exists,
does the umbrella policy become primary and thus
available to the insured party. If the state maintains
any other insurance or self-insurance, it should be
considered excess only and should not be used to
contribute to or combine with other insurance.

Coverage disputes sometimes arise among insur-
ance carriers when multiple policies with multiple
types of insurance have been purchased for a project
and more than one policy is claimed to be primary or
excess. To remedy this problem, the courts have
adopted a rule that when competing policies carry
similar “other insurance” clauses, the courts should
disregard the clauses as being mutually repugnant
and simply order all the insurers to share the loss. A
primary insurer, thus, cannot use the “other insur-
ance” clause to require an umbrella carrier to share
in its liability.?

F. Owner Controlled Insurance Policies (OCIP)
and Contractor Controlled Insurance Policies
(CCIP)

Both an OCIP and a CCIP, also known as a wrap
up, have the same general premise: essentially, they
are package policies that cover virtually every type
of risk and liability for a particular construction
project. These policy types have not been widely
used, but are becoming more accepted as they con-
sist of a single policy with a single insurer, and avoid
the administrative and substantial legal problems
that many persons and organizations on projects
are having with their own insurance. Most package
policies are written with large deductibles, and are
typically used with projects that involve multiple
years and millions of dollars.

As the names indicate, OCIP is a package policy
purchased by the owner of the property, while a
CCIP is a package policy purchased by the general

% LeMars Mutual Insurance Co. v. Farm and City
Insurance Co., 494 N.W.2d 216, 219 (Iowa 1992).
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contractor of the project. The package typically
includes CGL, worker’s compensation, and every
other type of insurance that may be needed for a
particular project. Because of the scope of insurance
involved, it can be complicated and expensive to put
in place, but the benefits can be significant.

As mentioned above, disputes can arise in the typ-
ical CGL context as to whether the incident occurred
because of professional liability in the rendering of or
failing to render certain services. There can be issues
as to whether the incident occurred to a particular
part of property. By combining all necessary cover-
ages through a package policy, these types of prob-
lems can be avoided because a single policy with a
single carrier will address the claims, subject to a few
exclusions. The use of a package policy can help stan-
dardize jobsite safety procedures, and allow for bet-
ter staffing and safety audits. Also, since all enrolled
parties are covered under one policy, issues about
multiple attorneys being needed to provide defenses,
and the possibility of cross-claims and even counter-
claims, can potentially be avoided. The policy specifi-
cally includes a Named Insured Endorsement, an
example of which is below:

NAMED INSURED ENDORSEMENT

Policy Declarations, “Named Insured” is amended to include
as Named Insureds:

All contractors and/or subcontractors/consultants for whom
the Owner or Owner’s agent is responsible to arrange insur-
ance to the extent of their respective rights and interests.

Coverage afforded by this policy is automatically extended
to contractors who are issued a Worker’'s Compensation
policy under this OCIP. All other contractors not issued a
Worker’s Compensation policy must be endorsed onto the
policy to be afforded coverage under this policy.

“Named Insured” does not include vendors, installers, truck
persons, delivery persons, concrete/asphalt haulers, and/or
contractors who do not have on-site dedicated payroll.”

All other terms, conditions, and exclusions remain
the same.

There can be some disadvantages to this coverage,
aside from the administrative burden of ensuring the
proper coverages are in place. One potential disad-
vantage is that a contractor could submit claims for
non-contract injuries, and those may be difficult to
determine. However, with the proper carrier and
risk management, that disadvantage could be elimi-
nated entirely. Another potential disadvantage is
determining who has the responsibility for what
aspect of the project, but with the proper partnering
and definitions, those problems can be avoided.

" Tracy Alan Saxe, Construction Wrap-Ups: Owner and
Contractor Controlled Insurance Programs, in CONSTRUC-
TION Law HANDBOOK, § 19.03[B] (2009).
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Under an OCIP, aggregate and per occurrence
limits apply to all contractors and subcontractors for
the term of the project. There are options for extend-
ing completed operations coverage beyond the com-
pletion of the total project, not just the contractor’s
or subcontractor’s portion of the project.

IV. COMMON COVERAGE ISSUES

Most of the litigation involved with construction
contracts ultimately boils down to issues of interpre-
tation of the insurance policy language. In a perfect
world, agencies would be able to assume that the
insurance carrier will supply coverage to comply
with its specifications. However, agencies should be
aware that carriers will not always comply with the
specifications and will not always provide coverage
that is in line with the agencies’ expectations. For
instance, if the specifications call for the agency to
be named as an additional insured, the agency
intends to be named as an additional insured with-
out exception or subject to endorsements that water
down or exclude the coverage. Only by a careful
review of the policy and endorsement language can
the agency be certain that the proffered coverage is
acceptable. All of the issues discussed in this section
ultimately concern the language of the insurance
policy. The following topics were common concerns
among state agencies responding to the survey.

A. Coverage for Accidents in the Construction
Zone

Many agencies expressed concern about coverage
for accidents that occur within their construction
zones. Usually the coverage questions relate to
whether the accident occurred due to activities aris-
ing out of the contractor’s operations or the contrac-
tor’s failure to perform the work in accordance with
the specifications and plans. For instance, in a situa-
tion where a construction vehicle or equipment
strikes a member of the traveling public, the con-
tractor can easily make the argument that the acci-
dent arose out of the activities of the contractor and
should expect to be covered by either the CGL or
automobile liability policy. A more difficult situation
would be where the plaintiff alleges that deficiencies
in design plans led to his or her injuries. If the plans
were prepared internally by the transportation
agency, an argument can be made that the engineer
who designed the plans is protected by a discretion-
ary immunity. In Texas Department of Transporta-
tion v. Hathorn,”™ a fatal accident occurred when a

" No. 03-11-00011-CV, 2012 Tex App. LEXIS 5906 (July
19, 2012).
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vehicle hydroplaned in a rainstorm and struck a
parked dump truck. Plaintiffs alleged that the Texas
Department of Transportation’s (TxDOT) design of
the cross slopes on the highway caused the accident
to occur. The court found that the state and the indi-
vidual employee were protected from liability due to
the state’s discretionary immunity doctrine. Other
states allow immunity for the individual employees,
but not their employers.™

If the state transportation agency did not design
the highway plans internally, a claim for negligent
design can likely be made against a consulting engi-
neer or the contractor. The consulting engineer
should be protected by his or her professional liabil-
ity insurance for malpractice errors and omissions,
assuming damages are related to the insured’s per-
formance of professional services. The consultant
does not enjoy the protection of discretionary immu-
nity afforded to state engineers.

Another related issue is whether coverage is avail-
able to a state transportation agency when an alleged
roadway deficiency is either caused or allowed to
remain by the actions or inactions of the transporta-
tion agency. The carrier will ultimately look to the
language of the policy to determine coverage. If the
facts can be construed such that the state’s sole neg-
ligence caused the accident, coverage will likely ulti-
mately be denied unless the contractor agreed to
indemnify the state for its own negligence.

B. Status of Additional Insured and Additional
Named Insured

Regardless of whether the entity has been named
as an additional named insured or an additional
insured, it is insured to some extent under the con-
tractor’s policy. The most significant difference
between the two usually comes from language in the
additional insured endorsement that limits the cov-
erage extended to the additional insured to liability
arising out of operations performed by or on behalf of
the named insured. This means that typically the
coverage will only be available for damages incurred
by the additional insured if there is some connection
with the operations of the named insured (the con-
tractor). For example, if an accident occurred within
a contractor’s construction zone and the contractor
had implemented a traffic control plan that was
developed by the state, both entities would likely be
covered because the claim arose out of operations
performed by the contractor. Essentially, coverage to
the additional insured would be available if the alle-
gations (and proof) were that the contractor and the

2 See, e.g., Heins Implement Co. v. Mo. Highway and
Transp. Comm’n, 859 S.W.2d 681 (Mo. 1993).

state agency were both negligent in regards to an
activity that occurred within the construction zone.

When the agency is an additional named insured,
it is closely associated with the first named insured
(the contractor) and enjoys very broad coverage.
This may include entities such as bonding authori-
ties or other entities whose operations nearly always
involve the first named insured. By adding an entity
as an additional named insured, the contractor
extends coverage under its liability policy to all
operations of the entity. It should be noted that addi-
tional named insureds do not necessarily share all
the privileges and responsibilities of the named
insured, such as the obligation to pay premiums,
cancel coverage, and receive notice of cancellation.

One of the disadvantages to the additional
insured or additional named insured status is the
agency’s loss of control over the litigation. Typically
in a CGL policy, the insurer has the right to direct
the litigation, such that the insured may benefit
from the insurance protection but lose control over
the defense of the claims made against it.

The agency may also be concerned about the pos-
sibility of its own insurer being required to partici-
pate with the named insured’s company in defend-
ing claims against them both. One of the reasons
that the additional insured status is requested is so
the agency can obtain a given amount of primary
coverage under the liability policy. Many times an
additional insured will be covered by its own policy
and its contractor’s policy and the carriers will have
to closely examine the language of the policies to
determine which is primary. It is not unheard of for
this issue to be litigated if the policies have conflict-
ing clauses, which can cause delay in the underlying
litigation and uncertainty for the agency, particu-
larly if the agency does not know whether it is cov-
ered for the underlying claim.

Another concern the state may have with regard
to additional insured coverage is the contractor’s
deductible. If the contractor has a high deductible, it
must have the resources available to meet the
deductible, otherwise the coverage anticipated by
the state will never be used. For this reason, the
agency must be certain that the coverage is truly
primary, and the carrier has a duty to defend both
the agency and the contractor. The state should be
certain that the contractor’s insurance policy would
be applied, in full, before any coverage the state may
have is reached.

C. Prevention of Lapse in Coverage

The contractor must always have insurance in
place during the course of the project. Every state
that answered the survey indicated that it considered
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the contractor to be in breach of its contract if insur-
ance was not in place, and all of the state specifica-
tions require insurance to be in place before the proj-
ect begins. Each specification further provides that
the contractor will be in breach of the contract if
insurance lapses without a replacement. Many of the
specifications also require notification by the contrac-
tor to the state 10 to 30 days in advance of lapse of
coverage. The problem is that if the contractor respon-
sible for the potential lapse does not notify the state,
the state may not know about it. For that reason, the
state requires the insurance carrier to notify it of a
potential lapse in coverage. A certificate holder as
noted on the certificate of insurance is entitled to
receive notice of cancellation.

Many times, the insurance carrier does not want
the responsibility of notification and may include
language in the policy to the effect that it will
attempt to notify the certificate holder in the event
of a change in or lapse of coverage. Under most poli-
cies, a notice of cancellation is only provided to the
first named insured or named insured as the owner
of the policy.

To address this problem, ACORD® insurance
producers changed the language in the ACORD®-
25, which is the certificate of liability.

A revised edition of the ACORD®-25 was pub-
lished in October 2009. One of the more significant
changes was to the language referencing policy can-
cellation provisions. Following is a comparison of the
old and new text:

Old Text. Should any of the above described policies be can-

celled before the expiration date thereof, the issuing insurer

will endeavor to mail X days written notice to the certificate
holder named to the left, but failure to do so shall impose no

obligation or liability of any kind upon the insurer, its
agents or representatives.

New Text. Should any of the above described policies be can-
celled before the expiration date thereof, notice will be deliv-
ered in accordance with the policy provisions.”™

The notes describing the reason for the change are as
follows:

The word “endeavor” was removed because policy cancella-
tion provisions generally do not use the word “endeavor.”
Only a policy can obligate an insurer to provide notice of
cancellation. Unless a policy’s provisions explicitly provide
for notice to a party also listed as the certificate holder on
the certificate of insurance, the insurer is not obliged to
notify that party. The new language is compliant with state
insurance regulatory requirements in all states, and specifi-
cally responsive to bulletins issued last year by the South
Dakota Insurance Department. Since the form is national,
not state-specific and is filed where required, only the ver-
sion of the form containing the new language should be

3 See ACORD® Frequently Asked Questions, https:/www.
acord.org/standards/forms/documents/acordcertificates
faq_201004.pdf.
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used in all states. Certificates of insurance may be viewed
as a summarized reflection of an insurance policy and are
only informational. The policy is the definitive source for its
provisions, not the certificate. If any party in addition to the
first named insured desires a copy of a cancellation notice in
the event the policy is cancelled, that party should be
expressly endorsed onto the policy as a cancellation notice
recipient.™
To avoid a failure of communication and potential
lapse in coverage, the agency should request certifi-
cate holder status at the time it is added to the pol-
icy. This status entitles the agency to receive notice
of policy cancellation. An alternative would be to
require the carrier to use the ACORD® 25 certifi-
cate, or its equivalent.

D. Uncertainty of Coverage

One of the first problems the state will face in a
lawsuit involving allegations of negligence of both
the contractor and the state is uncertainty of insur-
ance coverage. After a claim is tendered to the insur-
ance carrier, the carrier will do one of three things:
accept the tender, decline the tender, or accept under
a reservation of rights. If the carrier issues a reser-
vation of rights letter, the state may not be assured
of coverage until a jury verdict is reached and fault
is apportioned among parties.

While the agency does not want to receive a reser-
vation of rights letter, because it normally indicates
that the defense is being accepted conditionally, the
letter itself is an appropriate response by an insur-
ance company that does not have enough informa-
tion to decide whether to defend a claim. In Passiac
Valley Sewerage Com’rs. v. St. Paul Fire and Marine
Ins. Co.,” the court stated that an insurance com-
pany “acted appropriately in proffering a defense
while preserving its rights through the issuance
of reservation of rights letters...by reserving rights
and providing defense costs on covered claims, an
insurer fulfills its defense obligations.”™

The reservation of rights letter must clearly and
timely communicate to the insured if it is delaying a
decision on coverage for the claim or if it is accepting
the defense. The letter should outline the factual
basis of the suit and the applicable policy provisions.
If the tender is accepted, the company should inform
the insured of the conditions of acceptance and then
state that if further factual information is discov-
ered that affects the available coverage, the carrier
may modify its position and seek reimbursement for
defense costs and any indemnity payment made.

™ See ACORD® June 28, 2010 Forms Notice, https://
www.acord.org/standards/forms/documents/20100628_
acordformsnotice.pdf.

206 N.J. 596, 21 A.3d 1151 (2011).
6 Id.
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If an insured does not respond to the reservation
of rights letter, the lack of response can be construed
as consent to the reservation.” If the agency is not
satisfied with the conditions set out in the reserva-
tion of rights letter, it can hire its own counsel to
defend it and pursue the insurance company for
costs, or file a declaratory action against the insur-
ance company demanding that the court determine
whether or not coverage exists. While the costs of
these actions should be recoverable by the agency if
it is determined that the carrier should have pro-
vided a defense and did not, those options take time
and resources away from the defense of the claim.

E. Rights of the Insurer and Rights of the
Insured

All the parties to the insurance contract have
basic rights and fiduciary obligations to each other.
The following paragraphs discuss the most basic
obligations of the parties.

1. Rights of the Insurer

There will likely be a provision in the insurance
contract that requires the agency to notify the insur-
ance carrier as soon as possible after receiving notice
of the suit. The insurance company does not have a
duty to defend until after it has been given proper
notice of the suit. If appropriate notice is not given,
the carrier may refuse to defend. Notice is typically
accomplished by a tender of the defense as discussed
in the following sections of this digest. In order for a
carrier to successfully claim that it has been preju-
diced by late notice of the suit, it has to be able to
show the court that the lack of timely notice materi-
ally impacted or prejudiced its ability to defend the
claim. A 15-month delay in notification has been
held to be unreasonable and to materially impact
the defense of the claim.™

Insurance carriers must take their obligations as
fiduciaries very seriously as there can be severe
financial repercussions ifthe obligations are breached.
The duty to defend is determined by a careful review
of the allegations in the complaint or petition. The
insurer will compare the allegations in the petition to
the language of the policy in order to make a coverage
decision. The insurer is required to defend the claim
if the allegations in the petition arguably or poten-
tially state a claim for which the state could be
responsible. Facts known to the insurer, or ascertain-
able through a reasonable investigation, may also
create a duty to defend. Additionally, the carrier has a

T Tue Law oF LiaBmLITY INSURANCE, Section 5.17
(Rowland H. Long, ed., Matthew Bender 1988).

8 E.B. General Contracting v. Nationwide Ins. Co., 189
A.D. 796, 592 N.Y.S.2d 455 (N.Y. 1993).

duty to defend allegations that appear to be within
the policy’s coverage even if it may not ultimately be
obligated to indemnify the insured. While the burden
is on the insured to prove there is coverage under the
policy, the insurer has the burden to prove when
exclusion applies.™

Once the defense has been accepted, the insurer
will send a letter outlining the terms of its defense.
Under the terms of the typical CGL policy, the
insurer has complete control of the litigation, includ-
ing the right to select an attorney for the defense of
the claim or to settle the claim. The insured has no
authority to compel the carrier to settle or to compel
it to go through the litigation process.

The insurance carrier has the right to expect
cooperation from its insured. If the insured (the
state) refuses to cooperate with the defense, in such
a manner that the insurance company is substan-
tially prejudiced, the insurer will be relieved of its
responsibility to defend. It is important to recognize
that if the carrier is relying on a duty to cooperate
provision in requiring the agency to assist in the
investigation of the claim, safeguards should be put
in place to avoid a waiver of privilege in case the car-
rier does not ultimately end up defending the state.
For example, if underlying litigation is occurring
during the investigation of the claim, the agency
should be careful about the method and manner of
communication regarding the investigation by the
carrier so it can avoid the potential for information
that may be adverse to the agency being improperly
disclosed.

In a typical construction contract, the insurance
carrier has the right of subrogation, which means it
has the right to attempt to recover the money it has
paid on the claim from another party, essentially
standing in the shoes of the insured.®’ The right of
subrogation may be waived by the insurer, either via
contract or simply by its failure to attempt collection
at the time of settlement, or by taking other affirma-
tive actions to preserve its rights to subrogate.

Both the insurer and the insured have a good
faith and fair dealing obligation to the other, which
means that both parties agree that neither of them
will do anything to keep the other party from receiv-
ing the benefits of the agreement. To fulfill its
implied obligation of good faith and fair dealing, an
insurance company must give at least as much
consideration to the interests of the insured as it
gives to its own interests. Breaching the implied

7 Valentine-Radford v. American Motorists Ins. Co.,
990 S.W.2d 47 (Mo. App. 1999).

80 See S.S.D.W. Co. v. Brisk Waterproofing Co., 76 N.Y.
2d 228, 556 N.E.2d 1097 (N.Y. 1990).
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obligation of good faith and fair dealing requires the
insurance company to unreasonably, or without
proper cause, act or fail to act in a manner that
deprives the insured of the benefits of the policy.’! If
an insurance company refuses to defend a claim,
and the agency in good faith believes that the claim
is one that is covered by the contractor’s insurance
policy, the agency may consider a bad faith cause of
action against the carrier. Bad faith cannot be estab-
lished by just the failure to exercise reasonable care:
a breach of the implied covenant of good faith and
fair dealing involves something more than a breach
of the contract or mistaken judgment. There must
be proof that the insurer failed or refused to dis-
charge its contractual duties not because of an hon-
est mistake, bad judgment, or negligence, “but rather
by a conscious and deliberate act, which unfairly
frustrates the agreed common purposes and disap-
points the reasonable expectations of the other party
thereby depriving that party of the benefits of the
agreement.”? “The covenant of good faith can be
breached for objectively unreasonable conduct,
regardless of the actor’s motive. ...[A]ln insured
plaintiff need only show, for example, that the
insurer unreasonably refused to pay benefits or
failed to accept a reasonable settlement offer; there
is no requirement to establish subjective bad faith.”s?

2. Rights of the Insured

Some policies contain specific language requiring
prompt notice of a claim or suit, as well as coopera-
tion in the investigation of a claim. As discussed
above, while the definition of “prompt” can be
debated, it makes sense for the agency to put the
insurance carrier on notice of any potential claims
as quickly as possible. If the agency receives a reser-
vation of rights letter in response to its tender, it has
the right to expect the carrier to clearly communi-
cate its position with regard to coverage.

In many states, the insured has the right to refuse
a defense that is subject to reservation. If the insured
refuses the defense, the insurer must decide whether
to withdraw the reservation and defend the suit, file
a declaratory action to have a court decide whether
coverage is in place, or refuse to defend.?* In Rhodes

81 See Allsup’s Convenience Stores, Inc. v. The North
River Insurance Company, 127 N.M. 1, 976 P.2d 1 (N.M.
1998).

82 Century Surety Co. v. Polisso, 139 Cal. App. 4th 922,
949, 43 Cal. Rptr. 3d 468, 487 (2006).

83 See Bosetti v. United States Life Ins. Co. in the City
of New York (2009) 175 Cal. App. 4th 1208, 1236, 96 Cal.
Rptr. 3d 744, 769 (2006).

84 Richmond v. Georgia Farm Bureau Mutual Ins. Co.,
140 Ga. App. 215, 231 S.E.2d 245 (1976).
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v. Chicago Ins. Co.,® the court held that when an
insured refuses a defense because it is offered sub-
ject to a reservation of rights, the carrier must pay
for the insured’s defense and the insured is “unre-
stricted by conditions in the policy,” ¥ meaning that
the insured no longer has the obligation of good faith
toward the carrier. Other courts have held, however,
that the insurer has not breached its duty to defend
by issuing a reservation of rights letter, but can sat-
isfy its obligations later by reimbursing the insured
for its costs of defense.?”

If a tender request is sent and no response is
received while litigation is continuing, an agency
has the option of filing a declaratory judgment action
and getting a court to determine coverage. One of
the difficulties in pursuing such an action is that
there is then companion litigation. Some states,
such as Missouri, do not allow a stay of underlying
litigation while the coverage case is pending. In that
situation, the agency may have to pay for the defense
of the underlying case while also paying for litiga-
tion of the declaratory judgment action. Further,
under the Uniform Declaratory Judgment Act,®
which many states have adopted at least partially, a
declaratory judgment action can be dismissed as not
being ripe.

There may be a question as to whether the agency
has been harmed by the lack of a response to a ten-
der until there is a judgment against the agency.
The fact that the agency is paying legal fees may not
be enough to show harm in order to have a court
determination on a request for defense and/or
indemnity before the underlying litigation is con-
cluded. Some caselaw indicates that the harm or
breach does not actually occur until the agency is
obligated to pay a judgment.® Of course that means
the statute of limitations on the breach of contract
action does not begin to run until the state is obli-
gated to pay a judgment.

V. OBSERVATIONS

The following observations are based upon the
concepts of due diligence, legal research, survey
responses, and interviews with key state agency

% 719 F.2d 116 (5th Cir. 1983).

8 Id. at 121.

87 See National Mort. Corp. v. American Title Ins. Co.,
41 N.C. App. 613, 255 S.E.2d 622 (1979).

8 Uniform Declaratory Judgments Act, drafted by
the National Conference of Commissioners on Uniform
State Laws, 1922, http://www.uniformlaws.org/shared/
docs/declatory%20judgments/udja%201922.pdf.

89 See Burns and McDonnell Engineering Co. v. Torson,
834 S.W.2d 755 (Mo. App. 1992).
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personnel. The authors assume, for the purpose of
these items, that standard specifications are incor-
porated by reference into the road and bridge con-
struction contracts and only unusual (or job special)
provisions can be found in the contract.

A. Components of the Commonly Used
Provisions

A section on commonly used provisions in state
specifications was developed as part of this research
project. The following elements are considered to be
essential provisions, ensuring that an agency will
obtain the anticipated benefits of a contractor’s
insurance coverage:

1. Indemnification

Indemnification is the complete shifting of liabil-
ity for loss from one party to the contract to another
party to the contract and one of the ways the agency
can be certain that the contractor will be responsible
for its actions or inactions on the job site if insurance
coverage is declined for any reason. Agencies require
their contractors to indemnify and hold them harm-
less, thereby ensuring a layer of protection that is
separate from insurance. In a typical state construc-
tion contract, the general (or prime) contractor is
required to indemnify the state agency for any
claims, losses, or expenses that the state incurs for
bodily injury or property damage arising out of the
general contractor’s operations, materials, parts, or
equipment.

2. Type of Insurance

CGL coverage alone, whether written under ISO
or otherwise, is not sufficient for most road and
bridge construction projects. States either have
CCIP, OCIP, or CGL coverage with multiple insur-
ing endorsements in place for a particular project to
adequately address claims that may arise. Regard-
less of the means chosen, states provide clear delin-
eation in the specifications as to the obligations of a
general contractor to the state, including the gen-
eral contractor’s responsibility for actions of subcon-
tractors, and/or a required endorsement setting
forth the obligations of the contractor while elimi-
nating the application of some otherwise common
exclusions such as for professional liability or for
that particular part of the work. Additionally, states
require the policy in its entirety to be submitted,
along with an affirmation of coverage.®

While it is preferable from a liability standpoint
for an insured state to be named as an additional
named insured on the contractor’s CGL policy, some

9 See the Commonly Used Provisions in State Specifi-
cations in Section V.

states do not permit entities or other persons to be
listed as an additional named insured. A suitable
policy will list the appropriate state entity as an
additional insured with some form of endorsement
to avoid the common exclusions noted above. A sam-
ple additional insured endorsement can be found in
Appendix G.

To avoid a failure of communication in the case of
a potential lapse in coverage, the agency requires
certificate holder status. This language entitles the
agency to receive a notice of policy cancellation from
the insurer. In addition to requiring certificate
holder status, the agency could require the carrier to
use the ACORD® 25 certificate, or its equivalent.

3. Proof of Coverage Requirements

The pertinent parts of the policy or the applicable
endorsements must be submitted to the agency
prior to the issuance of the Notice to Proceed. The
certificate itselfis not proof of insurance (as is clearly
printed on most forms) and should not be accepted
without additional confirmation of coverage. If the
agency does not have the insurance forms to review
prior to the beginning of the work, it cannot be sure
it has the appropriate coverage. Just one word in an
endorsement or other part of a policy can change the
entire meaning of the insurance policy. Small, seem-
ingly insignificant, changes in policy language may
cause the state to pay for damages that it intended
to protect itself from when requiring the contractor
to procure the insurance coverage.

4. Affirmation of Coverage

The agency requires affirmation or confirmation of
coverage by the insurance provider or the contractor.
The affirmation is likely to be more enforceable if
signed by the contractor, because the contractor,
rather than the insurance company, is contractually
obligated to the state to procure the appropriate cov-
erage. Examples of forms that have been developed
by state agencies can be found in Appendix B. While
the affirmation may not completely ensure the agency
that the required insurance has been purchased and
is provided, when combined with the appropriate
insurance coverage, the affirmation is an additional
written promise by either or both the contractor and
the insurance carrier that it reviewed the coverage
requirements and has complied with them.

5. Notification of Accidents or Claims and Response
to Tender of Claims

Prompt notification is made by the state to the
insurance company and contractor when an inci-
dent or accident occurs in the construction zone. The
state has a contractual responsibility to place the
contractor and its insurance company on notice at
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the time it becomes aware of a potential incident or
accident. The insurance policy may include require-
ments to notify the contractor or insurance company
as soon as an incident occurs or the agency becomes
aware of it. Conversely, the agency requires the con-
tractor to give notice of accidents in a timely manner
so that the state can do its own investigation before
crucial evidence disappears. Communicating freely
between the entities on these issues assists the
agency in developing good relationships and assur-
ing coverage for covered incidents.

In order to trigger the insurance carrier’s duty to
defend, the insured must tender its defense in accor-
dance with the conditions of the policy, since tender-
ing the defense is a precondition to coverage. The
standard CGL conditions require the insured to give
notice of any suit filed against it as soon as practi-
cable, furnish the insurer with the details of timing
of service, and to forward the insurer all the legal
papers it receives on a timely basis. The tender must
include an affirmative request for a defense under
the policy. This is done by stating that the insured is
requesting indemnity and defense for the claim, and
including an accident report, copy of the policy, and
any other pertinent information, such as the peti-
tion, with the demand. Notification should be sent
via certified mail or other verifiable and reliable
means to ensure that the state can document the
date of the tender.

If a claim must be made, a tender letter to both
the contractor and the carrier should be made as
soon as is practicable. There can be multiple poten-
tial carriers so the tender is sent to all carriers. In
the event the agency does not know the identity of
all carriers, the notice is sent to those that can be
identified with a request to those carriers and the
contractor to notify all other possible carriers of the
tender. It may also be appropriate to send a tender
letter to the insurance agent for the contractor.

The waiting time for a response to a tender of
defense is generally no more than 60 days. Defense
expenses can begin from the moment a state is
served with a lawsuit.

6. Prevention of Lapse of Coverage

Prevention of lapse in coverage, especially for
nonpayment by the contractor, is very important to
the agency. All the state transportation agencies
require proof of adequate insurance to be made prior
to the issuance of the Notice to Proceed. Difficulty
lies in confirming that the coverage remains in place
during the entirety of the project. The agency
ensures that protection is written into the specifica-
tions in the form of a requirement that the contrac-
tor inform it at least 30 days in advance if insurance
is to lapse. The state also requires status as a
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certificate holder to be noted on the certificate of
insurance, or alternatively, to require the contrac-
tor’s insurance company use the ACORD® 25 form.
Additionally, it should be noted in the insurance
policy or endorsement that the insurance company
will inform the agency at least 10 days in advance
when a policy is about to lapse. The agency also
makes it clear that lack of insurance is a breach of
contract and that work will stop until appropriate
coverage is back in place.

7. Addendum to Coverage

The agency, after review of the endorsements and
policies submitted by the contractor or the contrac-
tor’s insurance carrier, may determine that the
appropriate coverage was not provided prior to the
issuance of the notice to proceed. The agency should
be able to simply contact the contractor or carrier
and request that appropriate coverage is promptly
issued. If corrective action is not taken quickly, the
contractor or carrier may be able to claim that the
coverage requirements have been waived by the
agency’s failure to demand the coverage outlined in
its specifications. Additionally, the state is in a much
better position to demand coverage while the project
is ongoing than after the project is complete.

8. Financial Rating and Size

Many agencies, such as Caltrans, the Nebraska
State Department of Roads, Wyoming Department
of Transportation, and Michigan Department of
Transportation, require insurance companies to
have a particular financial rating, such as AM Best
and a Financial Size category of VII, before they will
accept the contractor’s insurance coverage. This is to
ensure that the agency will be able to look to very
solid insurance carriers should there be a claim. If a
carrier is not financially strong and capable of pay-
ing claims made against it by third parties, the con-
tractor, or the state itself, it will be insolvent quickly
when claims are made.

B. Frequently Used Internal Processes

The following processes were identified in
responses to the survey and, depending on the needs
of the agency, may be good additions to the agency’s
standard specifications or procedures. The individ-
ual state responses are discussed in more detail at
Section II of this digest.

1. Retainage Documentation of Insurance Coverage

Certificates of insurance, endorsements, and poli-
cies are kept indefinitely as claims can occur long
after the official completion and acceptance date of
the project. If the certificates, endorsements, and
other important documents cannot be located, it will
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be difficult to make a claim against the appropriate
insurance carrier and ensure coverage for a claim.
In many states, breach of contract claims can be
made for up to 10 years after the ending of a con-
tract. Tort claims are typically limited to 3 to 5 years
after the incident by applicable statutes of limita-
tion, but those periods of time can be extended under
some circumstances. Many states keep a database of
submissions organized by the contractor name or
project name.

2. Tiered Insurance

Several agencies indicated that they tied the
required insurance amount and excess coverage to
the amount or value of the construction job. They
also considered, of course, the risks inherent in the
job. If an agency were to allow the use of tiered cov-
erage, smaller and/or minority contractors could be
able to bid on contracts that would otherwise be
unavailable to them due to the costs of insurance.

3. Attorney’s Fees

Anticipating litigation, some states set out in their
specifications certain obligations of the contractor to
pay for legal fees. Kansas provides in its specifica-
tions that defense costs plus interest are to be paid
by the contractor if the claim is a result of the con-
tractor or sub-contractor’s actions or inactions. In
Utah, the Department of Transportation may require
the contractor to represent it, or may choose to retain
separate counsel. The agency will pay for its own
attorney’s fees, costs, and expenses if it utilizes its
own counsel. After judicial or other determination of
fault, costs are apportioned between the agency and
the contractor. Still other states agree for their coun-
sel to stay in the case and defend the agency, request-
ing payment only for their expenses.

4. State Specific Certificate of Insurance

Rather than using the standard ACORD® form,
some transportation agencies, including those in
Maine, Massachusetts, and New York, have their
own insurance certificates. New York will not accept
the use of the ACORD® form. Use of the specially
tailored certificates allows easy verification of appro-
priate coverage. The contractor and/or the insurance
carrier must fill out the form. Examples of these
state specific certificates are provided in Appendix B.
The benefits of developing and using a form tailored
to the particular agency’s needs may be tremendous.
This benefit must be weighed against the insurance
industry’s preference for standard forms.

5. Retainage and Rejection of Further Work

Minnesota and Washington have the ability to
retain payments from the contractor either from the

job under construction or any other job, if they find
it necessary to protect their interests. Minnesota
states as follows in its specification:

The Department may retain money due to the Contractor
under this or any other contract with the Department that
the Department deems necessary to protect its interests
with respect to suits, actions or claims arising on account of
the Contractor’s operations or in consequence of any act,
neglect, omission or misconduct of the Contractor.

If money is due the contractor for payment of work
on a construction job, it may be withheld by the
agency until it has received satisfactory evidence that
the claim will be defended or it has been settled.
Additionally, if the contractor or its insurance com-
pany either ignores a tender of defense or rejects it,
the agency may respond by taking that contractor off
its approved bidders list and rejecting any further
bids by that contractor due to past experience with
the contractor itself or its insurance carrier. Minne-
sota can refuse to accept insurance provided by a par-
ticular carrier or agent based on past performance.

6. Prequalification of Contractors

In some states, a contractor, either before bidding
on a project or during an ongoing project, can submit
its insurance documents to the risk management
office for preapproval. If the contractor is preapproved,
it gets an approval certificate for the policy period and
appropriate level of construction work so that, upon
award, it can begin work immediately rather than
wait on its insurance carrier to obtain coverage.

7. Self-Insurance

Some agencies are willing to accept a contractor’s
self-insurance policy in lieu of coverage from a com-
mercial broker. Self-insurance is offered by some of
the larger contractors who have decided to accept
some of the risk of loss as an operating expense. If
the agency is willing to accept such coverage the cir-
cumstances should be clearly outlined. Some states
require a declaration by a certified public accoun-
tant that the successful bidder has sufficient funds
and resources to cover a self-insured deductible or
retention if necessary. The agency must also be
assured that policy deductibles and other out of
pocket obligations can be met if necessary.

C. Commonly Used Provisions of State
Specifications

A careful review of the specifications submitted
by the 28 states, as well as other specifications that
are available to the public, was done in order to
develop the following sample.

Contractor’s Responsibility for Claims for Damage or Injury.

The contractor and its insurance provider shall indemnify

and save harmless the State of X, the Department of Trans-
portation, and the department’s agents, employees and
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assigns from all claims or suits made or brought for bodily
injury, death or property damage, arising from performance

of the work to the extent of:

(a) The negligent acts or omissions of the contractor, subcon-
tractors, suppliers or their respective officers, agents, or
employees;

(b) The creation or maintenance of a dangerous condition of
or on the Department’s property or right of way, which con-
dition occurred due to the acts or omissions of the contrac-
tor, subcontractors, suppliers, or their respective officers,
agents or employees, or for which the contractor had knowl-
edge of or could have had knowledge of the condition in time
to warn of or repair said condition;

(c) The failure of the contractor, subcontractors, suppliers,
or their respective officers, agents, or employees, to perform
the work in accordance with the plans and specifications.

The obligations of indemnification and defense as noted
herein are independent obligations of the contractor and
are therefore independent of the requirements for insur-
ance that are noted in this specification. In the event that
the contractor’s insurance carrier fails to provide coverage
for defense or indemnification to the Department as set
forth in this section, the contractor is not relieved of the
obligation to indemnify the Department, pay legal fees and
expenses associated with the defense of the Department,
and/or pay any judgment rendered against the Department
as a result of the contactor’s actions or inactions. In addi-
tion, the contractor shall be liable for the actions of the sub-
contractors for any liability of the Department, which is
claimed to arise out of the performance, liability, or work of
the subcontractors, other than the intentional torts of the
subcontractors, and if the subcontractors fail to have appro-
priate coverage for the loss claimed, the general contractor
shall defend, indemnify, and hold harmless the Department
from any such losses or claims.

Indemnification. The contractor will not be required to
defend, indemnify, or hold harmless any other person,
including the State, the Department, or the Department’s
agents, employees, or assigns, for any acts, omissions, or
negligence of other persons, excepting its contractors and
subcontractors.

No benefit to Third Parties. Neither the Department, nor the
contractor, by execution of a contract, intends to, or creates
a new or enlarges an existing cause of action in any third
party. This provision shall not be interpreted to create any
new liability that does not exist under the statutorily lim-
ited waiver of sovereign immunity, or to waive or extinguish
any defense that either party to this contract or their
respective agents and employees may have to an action or
suit by a third party.

Contractor’s Responsibility for Work. From the earlier of the
date of commencement of the work or the effective date of
the notice to proceed, and until any work is accepted by the
engineer, the work shall be in the custody and under the
charge and care of the contractor. Issuance of payment on
any part of the work done will not be considered as final
acceptance of any work completed up to that time.

Insurance Requirements. The contractor shall procure and
maintain, at the contractor’s expense, until acceptance of
the project by the engineer, insurance for all damages and
losses imposed by law and assumed under the contract, of
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the kinds and in the amounts noted in these specifications.
Before the contractor begins the work, the contractor shall
require its insurance company or companies to furnish
to the engineer evidence of such insurance showing
compliance with these specifications as more specifically
described below.

All insurance required in these specifications shall be
issued in occurrence policies in a form acceptable to the
engineer, and shall remain in force until all work required
to be performed under the terms of the contract is satisfac-
torily completed as evidenced by formal acceptance by the
engineer. Each policy or policy’s declaration pages or certifi-
cate of insurance shall provide that the policy shall not be
materially changed or canceled until the engineer has been
given at least 30 days advance notice in writing. If any pol-
icy is canceled before the contract work is complete, a satis-
factory replacement policy shall be in force, with notice and
evidence of insurance submitted to the engineer, prior to the
effective date of cancellation of the former policy. Failure to
comply with this requirement will be considered a material
breach of the contract.

All evidence of insurance and notices shall be submitted to:
Address of Department. Failure to furnish evidence of
proper insurance, or complete insurance policies when
requested, will result in the temporary suspension of work
as provided in these specifications, and may result in other
claims or actions for breach of contract or otherwise, as may
be recognized at law or in equity.

Contractor’s Liability Insurance. The contractor shall carry
commercial general liability insurance and commercial
automobile liability insurance from a company authorized
to issue insurance in the State with a minimum rating of
AM Best and a Financial Size category of VII. Each such
policy shall name the Department and its employees, as
additional insureds, in amounts sufficient to cover the sov-
ereign immunity limits for State public entities as calcu-
lated by the appropriate authority (or as otherwise required
by the agency). These amounts are X for any one person in
a single accident or occurrence and X for all claims arising
out of a single accident or occurrence. Each policy shall be
endorsed to cover liability arising from blasting, if applica-
ble, other inherently dangerous activities, and underground
property damage. Each policy shall be endorsed to include
broad form general liability, contractual liability, and com-
pleted operations coverage for a period of three years.

Detailed Insurance Requirements. The contractor is obli-
gated to secure policies of commercial automobile liability
insurance and commercial general liability insurance as
follows:

a) On an occurrence basis, in accordance with these
specifications;

b) The Department and the State, and their employees, shall
be named as additional insureds, both as to defense and
indemnity for all claims and suits for negligence for any acts
or omissions arising out of or related to the construction con-
tract, whether such claims are for personal injury, death, or
property damage. The additional insured provision shall
include coverage for claims and suits arising out of or related
to the construction contract for any acts or omissions except
intentional acts, whether such claims or suits assert liability
in whole or in part against the State, the Department or its
employees, or the contractor or its employee;
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¢) The insurance shall provide primary coverage to the
Department and its employees both as to defense and
indemnification as to both property damage and liability;

d) In an amount sufficient to cover the sovereign immunity
limits for public entities as published annually in the appro-
priate authority (or as otherwise required by the agency);

e) For a term which covers the entire period of time of the
construction contract until such contract is formally
accepted by the engineer; and

f) The agency shall be identified as a certificate holder.

Sovereign Immunity Not Waived. In securing the insurance
noted above, the contractor shall provide the insurance car-
rier with a copy of the specifications, as well as a copy of the
construction contract, at the time the request for coverage is
made to the carrier. The policy issued by the carrier shall
specifically state that coverage by the contractor does not
waive sovereign or governmental immunity.

Affidavit of Coverage. The contractor shall file an affidavit
attesting that the contractor’s insurance carrier has been pro-
vided the necessary information in accordance with this sec-
tion, and that the necessary coverage has been secured or is in
the process of being secured in accordance with the applicable
provisions. The contractor’s affidavit shall also attest that the
contractor will cause such coverage to be updated as required
by these specifications and applicable law.

Certification of Coverage. The contractor shall provide the
Department with proper certificate(s) of insurance, and all
endorsements, within ten (10) days of the commencement of
the construction contract. The certificate shall state on its
face any and all exclusions to required coverage, and the
insurer shall provide the Department with a certified copy
of the policy within ninety (90) days of the commencement
of the construction contract. Failure to obtain the mandated
coverage and to comply with any required annual increases
constitutes a material breach of the contract between the
parties. The contractor agrees to procure an addendum to
its insurance policy should it be determined that the insur-
ance procured does not comply with these specifications.

Notice of Claims and Acknowledgment of Coverage. The
Department will provide timely notice to the contractor of
any claims or lawsuits that it receives. If the Department
demands that the contractor defend the suit and/or indem-
nify it, the contractor or its insurance company will
acknowledge that demand within 20 days of receiving it
and verify coverage and intent to defend within 60 days of
receipt of the claim or lawsuit.

Failure to comply with this provision constitutes a material
breach of the contract between the parties and the Depart-
ment may withhold funds due the contractor on any job
until such time as the Department is satisfied that funds
are available to pay the claim, defense of the case has been
agreed upon, or the claim is resolved. Any failure by the
Department to report claims or accidents in compliance
with reporting requirements of the insurance company
shall not affect coverage.

Subcontractor’s Coverage. If any part of the contract is sub-
contracted, each subcontractor, or the contractor on behalf
of that subcontractor, shall obtain the same commercial
general liability insurance and commercial automobile lia-
bility insurance coverage. The commercial general liability
insurance shall name the same entities specified herein as

additional insureds, and shall have the same separation of
insureds conditions. The policy shall specifically state that
coverage by the contractor does not waive sovereign or gov-
ernmental immunity.

Workers’ Compensation Insurance. The contractor shall fur-
nish evidence to the engineer that, with respect to the oper-
ations the contractor performs, the contractor carries work-
ers’ compensation insurance, or is qualified by the applicable
Workers’ Compensation authority as self-insured, and car-
ries insurance for employer’s liability sufficient to comply
with all obligations under state laws relating to workers’
compensation and employer’s liability. The contractor shall
require each subcontractor on the project to furnish the
same evidence to the engineer. This evidence shall be fur-
nished to and approved by the engineer prior to the time the
contractor or subcontractor commences work on the site of
the project.

CONCLUSION

One of the most fundamental concepts in risk
management is allocation of risk. A road or bridge
construction project necessarily entails a myriad of
risks: risk that the project won’t be built within the
budget; risk that it won’t be built in compliance with
standards; risk of serious injury and death by
employees of the agency and contractor; and the risk
of serious injury or death to members of the travel-
ing public. In order to appropriately allocate the
risks of the project, the agency must consider
whether to accept a particular risk or to allocate the
risk to another party. State agencies have generally
decided that it is cost effective to assign most of the
risk associated with its construction projects to the
entity that is best able to control it: the contractor.

To determine current state practices, a compre-
hensive survey was sent to all state Departments of
Transportation. Most of the responding agencies
indicated that they do not review insurance policies
or endorsements, but instead rely on the contractor’s
insurance carrier to provide the required coverage
and review only the certificate of insurance provided
by the carrier. Few states have comprehensive pro-
cesses in place to ensure that the required coverage
has been obtained. Due diligence requires that the
agency make sure insurance and indemnity provi-
sions are in place before the work begins. If a con-
tractor’s actions or inactions cause an accident, the
contractor should be responsible for the damages,
not the transportation agency.

If coverage is not confirmed prior to the issuance
of the Notice to Proceed, years may pass before any-
one reviews the insurance policy language. That
review will occur, generally, after an accident has
occurred and the agency receives notice of a claim
or that litigation is pending. Once the parties are in
litigation, even assuming the contractor and the
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transportation agency are mutually aligned to
defeat the claims of the plaintiff, the parties, and
ultimately the courts, will look to the policy and con-
tract language to determine the rights of the parties
as to the defense and indemnification. While the
courts tend to construe exclusions and exceptions to
coverage against the carrier, clear and unambiguous
provisions will be given their plain meaning and a
transportation agency that failed to review an insur-
ance policy to ascertain the extent of its coverage
may find itself without coverage. While the trans-
portation agency at that point still has remedies
such as withholding payment from the contractor or
removing the contractor from its approved list, it
may nevertheless pay millions of dollars in satisfac-
tion of a settlement or judgment.

Based upon the survey results and agency inter-
views, the observations contained in this paper were
made. The team’s observations include regular review,
by counsel, of contract specifications and language
and of each certificate of insurance, endorsement, and
policy prior to the issuance of the Notice to Proceed. A
careful review of the documentation will diminish the
possibility of later litigation between the transporta-
tion agency and the contractor, if it is discovered that
the coverage identified in the certificate of insurance
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is not the coverage actually provided in the policy.
When a review is done early in the process, it is easy
for the transportation agency to simply request an
addendum to the coverage and bring the policy into
compliance with an addendum.

Because a state transportation agency can be
held responsible for the actions of its road and bridge
construction contractors while they work on state
roads, the agency must be protected from the risk of
liability and responsibility for the contractor’s
actions. The most certain way for the state to avoid
the risks of liability is to ensure that appropriate
insurance coverage is in place before the contractor
begins working.

APPENDICES

The resources found in the Appendices section of
this digest were developed for agency contract
administrators. Several of the documents used as
appendices were submitted by the states with their
survey responses. The appendices include docu-
ments to be used by the contractor affirming appro-
priate coverage, checklists for the agency, sample
letters to contractors, and definitions of commonly
used terms.
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APPENDIX A—SURVEY

T IRE TRANSPORTATION RESEARCH BOARD

OF THE MATIONAL ACADEMIES

Survey On NCHRP 20-6, Study Topic 20-04, Due Diligence for Insurance Coverage in
Transportation Construction Contracts

You are being asked to respond to this survey to obtain information on your agency’s current
practice and to learn what problems, if any, the agency is experiencing with its administration of
construction contractor insurance. The survey contains a request for insurance policies that your
agency has obtained from its construction contractors. We ask that one of the policies selected
be in compliance with your insurance requirements or specifications and the other policy
submitted either be non-compliant or non-traditional in some way. The survey contains questions
that should be directed to your legal counsel as well as the individual(s) responsible for
construction contract administration.

Your cooperation in completing the following survey is appreciated. Please respond to all questions that
apply to your state, city, or multi-jurisdictional agency.

Please return your responses by May 10, 2014 to:

Terry Parker
Parker Corporate Enterprises, Ltd.
1922 N Twain, Nixa MO 65714

tparkerlaw@aol.com
417-839-5119

Feel free to use and attach additional comments if space is not sufficient below. However, if the requested
insurance documentation is voluminous, please send it on a disc or contact Terry Parker at the above address to use
the “dropbox” program. If you have additional questions, please feel free to contact Terri Parker, at the above
number.

Agency Name

Name of Employee

Job Title

Contact Number

Email Address
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Number of years in this job.
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1. What types of insurance must a contractor carry in order to do road construction work for the agency, i.e., general

liability, worker's compensation, excess coverage, etc.? Please include amounts of coverage.

2. Is the contractor required to name the agency either as an additional insured or additional named insured? If your

answer is “yes”, please indicate which designation is required?

3. Is the contractor required to indemnify and hold the agency harmless?

4. Has the agency been in litigation with a contractor in the past five (5) years over the contractor's failure to provide

the insurance coverage required by the agency?

4(a). If your answer is “yes”, please provide details.

5. How does the contractor provide proof of insurance, i.e., the entire insurance policy, a certificate of insurance, or
another document?
5(a) Does the contractor or insurance company have to affirm that they are providing the coverage required

by the agency?

6. Does proof of insurance have to be provided before work can begin on the construction project?

Copyright National Academy of Sciences. All rights reserved.


http://www.nap.edu/22107

Due Diligence for Insurance Coverage in Transportation Construction Contracts

A3

6. (a). If your answer is “yes”, how much time typically elapses between the award of the project and the

notice to proceed with work?

7. Please provide the names, positions, and job descriptions of employees that review the information provided by

the contractor if not the person named above.

8. Do you use a checklist during the insurance review process?

8(a). If your answer is “yes”, please provide a copy.
9. How frequently is excess or umbrella coverage used for these projects in order to comply with project

requirements?

9(a). Where used, have issues been encountered when claims are presented as to defense and indemnity? If

so, please describe.

10. Do you have suggestions, based on your training and experience, as to what form(s) might be used to avoid

disputes as to coverage (both for defense and indemnity) when a claim arises?

10(a). If there is no form that you have found particularly useful, is there language you would propose to

avoid disputes when claims are presented?

10(b). If your answer is “yes”, please provide the language.
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11. Is insurance is purchased on the state’s behalf?

11(a). If your answer is “yes”, is sovereign immunity waived?

12. Please provide a copy of the specification or contract provision that outlines the insurance coverage required for

contractors.

13. Please provide copies of two (2) road construction insurance policies that have been received by your agency
recently. One of the policies selected should be in compliance with your insurance requirements or specifications

and the other policy submitted either be noncompliant or nontraditional in some way.
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THANK YOU FOR YOUR TIME AND INTEREST IN THIS PROJECT!
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B-1
APPENDIX B—EXAMPLES OF CERTIFICATION/AFFIRMATION OF COVERAGE
c218
(4/2013)
CONSTRUCTION CONTRACT CONSULTANT CONTRACT
INSURANCE FORMS MAILING URAN INSURANCE FORMS MAILING
ADDRESS CERHFISGAJ%::E SI tl::tse CE ADDRESS
(Construction Contracts Only) £T s (Professional Services Only)
NYSDOT Contract Management Bureau Department of Transportation NYSDOT Centract Management Bureau
50 Wolf Road, 1% Floor, Suite 1CM 50 Wolf Road, 6th Floor, Suite 6CM
Albany, New York 12232 Albany, New York 12232
Name & Address of Insured Contractor: Additional Insured, including the People of the State of New York,
Commissioner of Transportation and their employees, and any
consultant inspection engineer or inspector and such others as
required: (under items b, ¢ and d)
Contract Description: Contract Number D orC

The subscribing insurance company, authorized to do business in the State of New York, certifies that insurance of the kinds and types
and for limits of liability herein stated, covering the work described in the underlying contract herein identified, has been procured by
and furnished on behalf of the insured and is in full force and effect for the period listed below.

Limits of Liability (in thousands)

Type of Insurance Policy Number Effective Date Expiration Date Per Oce ce caate

5‘2 dw‘_‘rkgirlsﬁyc"mpm“m’“ Statutory Statutory

(b) Commercial General
Liability

Additional Insured Endorsement:
Endorsement (identify ISO
form or attach copy of
endorsement).

Completed Operations Endorsement:
(if provided under
endorsement, identify ISO
form or attach copy).

Insured-administered
deductible or Self-Insuzed Deductible/SIR. Deductible/SIR
Retention (SIR)*

(state amount of SIR)

(c) Commercial Auto
Liability.

Insured-administered
deductible or SIR*
(state amount of SIR)

Deductible/SIR Deductible/SIR

(d) Umbrella or Excess
Liability.

(&) Special Protective and
Highway Liability

(f) Railroad Protective
Liability

(g) Professional Liability

Insured-administered Deductible/SIR. Deductible/SIR
deductible or SIR*
(state amount of SIR)

(h) Other (describe)

* NYSDOT requires disclosure of deductibles and retention levels that are not pursuant to policy provisions, not bonded or otherwise
collateralized.
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c218
(4/2013)

This is to certify that NAME OF COMPANY (hereinafter called Company) of ADDRESS OF COMPANY (Home Office
Address of Insurance Company) has issued to NAME OF INSURED of ADDRESS OF INSURED a policy or policies of
insurance effective from the dates listed on the front of this certificate at 12:01 A M. standard time at the address of the
mnsured stated in said policy or policies and continuing until cancelled as provided herein to provide liability insurance
covering the obligations imposed upon such contractor by the provisions of the laws of the State of New York, regulations
promulgated therewith and the terms and provisions of Contract D orC

Such insurance as is herein certified (1) applies to all operations of said insured in connection with the work required by
the provisions of the documents forming the contract, (2} applies on the effective date stated above, whether or not the
contract documents between the insured contractor and the New York State Department of Transportation have
been executed, and (3) is written in accordance with the company’s regular policies and endorsements, subject to the
company’s applicable manuals or rules and rates, in effect, and the insurance provisions of the contract.

This Certificate is furnished in accordance with the specifications of the New York State Department of Transportation
applicable to NYSDOT"s contract with the Named Insured and covering the operations therein described.

These certificates described herein may not be cancelled without cancellation of a policy to which it is attached. Such
cancellation may be issued by the company or the insured giving thirty (30) days’ notice in writing is actually received by
the New York State Department of Transportation, Contract Management Bureau, 50 Wolf Road, 1st Floor, Suite 1CM,
or 6™ Floor, Suite 6CM, Albany, NY 12232. No policy referred to herein shall be changed, cancelled or coverage
terminated for any reason including expiration of the policy or nonpayment of premiums until thirty (30) days written
notice has been received by the Director. Such notice shall be mailed via certified mail or registered mail.

Policy coverage MUST agree with coverage stated on this Certificate. False statements of coverage are punishable under
Section 2110 of the New York State Insurance Law.

Name and Address of Insurance Company:
Notarization

Sworn before me this
day of 20 .

By: -
(Signature of Authorized Representative)
RUBBER STAMP NOT ACCEPTABLE
Title:

Notary Public (attach stamp)

Dated:
Agency Name and Address:

Dated:
Telephone Number:
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Form DC-175 {03/14) |

A‘f—‘)(ci(if\l\‘!f,v\‘{' l o Pagelof2

NEW JERSEY DEPARTMENT OF TRANSPORTATION

INSURANCE CERTIFICATE

This certifies that for the policies indicated below have been issued to the insured for the subject Contract for the policy period
indicated, that the policies comply with the requirements of Section 152 of the New Jersey Department of Transportation Standard
Specifications for Road and Bridge Construction as amended by the Special Provisions, and that all information contained herein is

true and aceurate.
CONTRACTOR:

PROJECT NAME :

LOCATION:

DP FILE NO:

A COMPREHENSIVE GENERAL LIABILITY INSURANCE

Company Providing Ci ]/
Policy Number:

Effective Date:

Expiration Date:

Limit of Liability: $ per Combi
Deductible: $

d Single Limit (B.1& P.D.)

This policy names the State, its officers, employees and agents
As additional i dJ Yes [INo

ENDORSEMENTS
[] PERSONAL INJURY
[0 CONTRACTUAL LIABILITY
] PREMISES & OPERATIONS
[ PRODUCTS & COMPLETED OFERATIONS
[] INDEPENDENT CONTRACTORS
] WAIVER OF SUBROGATION
[] SEVERABILITY OF INTEREST/SEFERATION OF INSUREDS
[] PER PROJECT AGGREGATE
[ expLosIONS
[J DAMAGE TO UNDERGRGUND UTILITIES
[ COLLAPSE OF FOUNDATIONS

B COMPREHENSIVE AUTOMOBILE LIABILITY INSURANCE

Company Providing Coverage:
Policy Number:
Effective Date:
Expiration Daie:
Limit of Liability: $ per Combi

d Single Limit (B.1L. & P.D.)

Type of Coverage: [ ] ALL OWNED AUTOS [] NON-OWNED AUTOS [] HIRED AUTOS

ENDORSEMENTS
[] WAIVER OF SUBROGATION
[} SEVERABILITY OF INTEREST/SEPERATION OF INSUREDS

€ OWNER'S AND CONTRACTOR'S PROTECTIVE LIABILITY INSURANCE

Company Providing C.
Policy Number:
Effective Date:
Expiration Date:
Limit of Liability: $ per

ape:

Combined Single Limit (B.1. & P.D.)

ENDOQRSEMENTS
[[] SEVERABILITY OF INTEREST/SEPERATION OF
INSUREDS
[ pER PROJECT AGGREGATE

D WORKERS’ COMPENSATION AND EMPLOYER'S LIABILITY INSURANCE

Company providing Ci age:

Palicy Number:
Effective Date:
Expiration Date:
Limit of Liability: $ Each accident
o~ s Disease, each employee
2 s Disease, policy limit

ENDORSEMENTS
US LONGSHORE & HARBOR WORKERS COVERAGE
ANDJONES ACT: [1Yes [No
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B-4
Form DC-175 (03/14)
NEW JERSEY DEPARTMENT OF TRANSPORTATION
_E— INSURANCE CERTIFICATE
CONTRACTOR:
PROJECT NAME:

Company Providing Coverage:

E EXCESS LIABILITY INSURANCE

Policy takes effect if the primary policy is impaired or exhausted and has

Policy Number;

Effective Date:

Expiration Date:

Limit of Liability: §

the same terms and conditions as the primary underlying coverage for the
followmg:

{7 A COMPREHENSIVE GENERAL LIABILITY

] B COMPREHENSIVE AUTOMOBILE LIABILITY

per occurrence

F MARINE LIABILITY INSURANCE (required only if canstraction operaitons vequire marine operations}

Limit of Liability: §

as additional insured: (] Yes [ No

Company Providing Coverage: 0 ENDORSEMENTS
PERSONAL INJURY
i , [} CONTRACTUAL LIABILITY
Policy Nurber: ] wAIVER OF SUBROGATION
Effective Date: [T} PER PROJECT AGGREGATE
Expiration Date:

per occumence
This policy names the State, its officers, employees and agents

/~—4 Company Praviding Coverage:

G RAMROAD PROTECTIVE LIABILITY INSURANCE (i required by Special Provisions)

ENDORSEMENTS

Company Providing Coverage:

Palicy Ni [[) SEVERABILITY GF INTEREST/SEPERATION OF INSUREDS
Effective Date: [0 7Er PROJECT AGGREGATE
Expiration Datc:
Limit of Liability: § per s annual aggregate
H POLLUTION LIABILITY INSURANCE
ENDORSEMENTS

[] 8ODILY MNJURY AND PROPERTY DAMAGE

Policy Number:

[J NATURAL RESOURCES DAMAGE
[] ENVIRONMENTAL CLEAN UF INCLUDING RESTORATION
] LEGAL DEFENSE

less than 2 years after A

As additional insured: [] Yes [ No

[ Claims made, and Extended Reporting Provision coverage to be maintained for no

‘Fhis policy names the State, its officers, employees and agents

Effective Date: g TRANSPORTATION OF WASTE FROM THE PROZECT LIMITS
irati - DISPOSAL LIABILITY
Emmfozia:e " ] WAIVER OF SUBRCGATION
it ok Lishiigy, JPET QOCUREN L [] SEVERABILITY OF INTEREST/SEPERATION OF INSUREDS
3 aggregare

Policy is written on the following basis: The policy does not contain exclusions or limitations for:
Oc form, and completed op age to be provided for no iess than ] LIABILITIES ASSUMED
2 years afier Acceptance [] LEAD, SILICA, ASBESTOS

[ ] UNDERGROUND STORAGE TANKS

[ INSURED VS. INSURED EXLCUSION THAT RESTRICTS
COVERAGE TO THE STATE

[J PER PROJECT AGGREGATE

Certificate Holder

NEW JERSEY DEPARTMENT OF TRANSPORTATION
N REGIONAL CONSTRUCTION ENGINEER
Address:

T certify that 1 am an authorized representative for each of the above indicated insurance
Companies, and that all policies have becn endorsed to require written notice of cancellation or
non-renewal to the named Certificate Holder, 30 days prior ta canceHation or expiration of the
policy.

Company: 7
Address: signaturc
Name:
Phone:
This insurance cerlificate musi be ipanied by an ey-in-fuct letter from each nsurance company

Certifying that the above is authorized 1o execute and renew policies on bekalf of the company.

Copyright National Academy of Sciences. All rights reserved.
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TRAFFIC SAFETY SERVICES INC Project ID: PM-1-899(D24)

INSURANCE CERTIFICATION

Certificates of Insurance contain additional pages or language on the certificate which either
purports to limit or qualify the information reflected on the certificate of insurance or which
purports to change, modify or amend your company’s insurance policies. NDDOT poticy is to not
solicit, review or approve contractors® insurance policies, endorsements or amendments to
insurance policies, or insurance documents other than properly completed certificates of
insurance. NDDOT contracts speclfy that contractors are responsible for acquiring and
maintaining specified coverage and proof of insurance.

Please sign and date the statement below attesting that your company has insurance coverage
consistent with the contract provisions.

The Contractor has, and will maintain in force, insurance coverage {including proof of
coverage) consistent with the contract specifications.

CONTRACTOR:

Tralhe Sl Sevinon Juc.

Name (T}

- o
Signature/Title

3/ o] 14

CLASS1C (DiE0)
AG.Approvad T-17-8; 7-0¢ 1-11
RM Consulted 8687 Page 2 of 2 CLAS3 D (Diuain)

Copyright National Academy of Sciences. All rights reserved.
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APPENDIX C—CHECKLIST FOR COVERAGE REVIEW

MoDOT

Checklist for Evidence of Insurance

Certificate(s) of Insurance:

O

O 0O o o O

|

O

Evidence provided for each type of insurance required in the contract (e.g., “Commercial
General Liability”, Auto Liability, Workers Compensation with Statutory Limits, and
Professional Liability or E&O per the contract specifications)

General Liability is on an “occurrence” basis, not “claims-made.”

Auto Liability covers “any auto” (or non-owned & hired if contractor has no autos).
Limits are at least as high as the minimum required in the contract.

Workers Compensation provides Statutory Limits and Employers” Liability of $ .

Policies are current and will be suspended (tickler filed) for renewal follow-up if the
contract period runs beyond the policy expiration date.

Excess Liability policies have coverage periods concurrent with primary policies.
Insured name is the same as Coniractor named in the contract.

The insurer is admitted in Missouri or evidence of insurance submitted as authorized in
the contract shall be signed by an agent or broker licensed by the state of Missouri.

Descriptions of operations, locations, etc. are correct.
Certificate Holder is correct with attention to correct person.

Certificate provides for 30-day notification (10 days for non-payment) to Entity of
changes or cancellation.

Certificate includes signature of authorized representative.

Endorsement(s)

O

o o o o o0

Additional Insured Status —e.g., Form CG 20 10 11 85 or BOTH CG 20 10 and CG 20
37 if forms with later edition dates provided (usually 10 01 or 07 04 editions).

Primary Coverage

Waiver of Subrogation

Notice of Cancellation

“Blanket” Endorsement covering one or more of the above endorsements required.

Entity-supplied endorsement provided and signed.

J\rogerm1\Checklist for Evidence of Insurance.docx

Copyright National Academy of Sciences. All rights reserved.
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APPENDIX D—STANDARD ISO ADDITIONAL INSURED ENDORSEMENTS

d_endorsements.html.

ffwww

See Scott P. Pence and William C. Wright, “Not All Additional Insured Endorsements Are Created
insure

Equal,” Under Construction, ABA, vol. 15, no. 3 (Aug. 2013), link within article available at
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APPENDIX E—SAMPLE LETTER TO CONTRACTORS

M OD 01 Construction and Materials

Missouri Department of Transportation 1617 Missouri Blvd.

David Ahlvers, State Construction and Materials Engineer Jefferson City, MO 65109
573.751.3689
Fax: 573.522.8416
1.888.ASK MODOT (275.6636)

(EXAMPLE — follow-up letter if insurance verification is incomplete)

Date of Letter

ABC Construction Company
c/o (Insurance Agent)
Address Line 1

Address Line 2

RE: Compliance with Insurance Requirements

The documents you have submitted in compliance with contract are being
returned to you for the following reasons:

Need original (or certified copy) of (Certificate)/ (Endorsement) / (Policy)
Need original signature

Additional insured incorrect, should read:

Description of (operation) / (location) incorrect

Insufficient Limits
‘Wrong coverages, i.e.,
Wrong forms, i.e.,
Insurer does not meet minimum requirements
Policy has expired or is about to expire
Required waiver of subrogation not included
Primary language required

Other Information:

Oooooooooocooo

Please make the necessary changes and return the correct documentation to me. No order to proceed
will be issued until the correct forms have been submitted.

Sincerely,
Entity of MoDOT
Title of Entity
DOT Qur mission is to provide a world-class transportation experience that
delights our s and pi a prosperous Missouri.
‘www.modot.org

Copyright National Academy of Sciences. All rights reserved.
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APPENDIX F—COMMONLY USED TERMS

Additional Insured. When an agency is named as an additional insured, it has direct rights under
the insurance contract. The agency becomes an insured under the policy. The status is requested
when the contractor has agreed to indemnify the agency. Coverage may be limited to actions that
have a connection with the contractor’s actions or inactions but coverage should include the same

right of defense in a lawsuit that the contractor is entitled to receive.

Additional Named Insured. When an agency is named as an additional named insured, it has
coverage under the insurance contract for all of the operations of the agency, not just those

operations related to a particular construction contract.

Aggregate Limits. A contract provision which limits the maximum liability of an insurer for a

series of losses in a given time period—for example, a year or for the entire period of the contract.

Bad Faith. Insurance companies owe a duty of good faith and fair dealing to the persons they
insure. This duty is referred to as the "implied covenant of good faith and fair dealing" which
automatically exists by operation of law in every insurance contract. If an insurance company
violates that covenant, the policyholder may sue the company on a “bad faith” claim in addition to a
breach of contract claim. The plaintiff in an insurance bad faith case may be able to recover an
amount larger than the original face value of the policy, if the insurance company's conduct was

particularly egregious.

Business Auto Coverage. Coverage that relates to the contractor’s work or service involving the

use of motor vehicles. Each state requires automobile coverage for vehicle owners.

Commercial General Liability. Fundamental coverage for bodily injury, property damage, and

personal injury arising from the contractor’s activities.

Endorsement. Special provisions added to an insurance policy to enhance or restrict its coverage.
Excess or umbrella coverage. Umbrella and excess liability policies provide the insurance limits
needed for catastrophic losses. Umbrella coverage is normally coverage above primary liability

policies. It provides coverage not available in primary policies, such as contractual liability coverage,

business risk, personal injury, and employees as additional insureds. Excess policies do not provide
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any additional coverage other than that contained in underlying policies, but does provide additional

monetary coverage.

Hold Harmless. This language, which is binding on the entity accepting the responsibility to “hold
harmless”, shifts responsibility for loss or damage from the actions or activities by one party to the
contract to the other party to the contract. It is the contractor’s promise to pay for claims caused, in

whole or part, by its activities.

Indemnify. Repayment for loss, damage, or injuries. An indemnity contract arises when a
contractor takes on the obligation to pay for any loss or damage that has been or might be incurred
by the state. The right to indemnity and the duty to indemnify typically stem from a contract, which

usually protects against liability, loss, or damage.

Insured. The contractor or state agency that is covered by insurance.

Named Insured. Usually the policyholder (the contractor) who has contracted for insurance
coverage and whose interests are protected by the policy. The named insured is specifically identified

as being covered in an insurance policy.

Notice of Cancellation. When an agency receives notice of cancellation of the contractor’s
insurance policy it must immediately follow up with the contractor and/or the insurance company to
ensure that coverage for the covered project does not lapse and the agency is unprotected by
insurance. The certificate of insurance may provide that the agency, if it is an additional insured,
will receive thirty days’ notice of the cancellation of a policy. If insurance is cancelled and not

replaced, the agency should consider the contractor to be in breach of the contract.

Omnibus Insured. A person or entity that is covered by an insurance policy, but not specifically

named in that policy.
Ongoing Operations. This type of coverage protects the contractor and the agency from damages
that occur during the course of the construction project. It does not cover the agency or contractor

after the project has been completed.

Owner Controlled Insurance Programs (OCIP). An OCIP is an insurance and risk control

program that is typically implemented for a single construction project or a series of construction
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projects. Instead of each contractor providing its own insurance and passing the cost to the agency
(the owner) through the construction contract, the owner of the project purchases certain lines of
insurance (such as general liability, excess liability, and workers compensation) to cover most of the

contractors on a job site.

Owner’s Protective Policy (OPP). This insurance coverage provides for payment on behalf of the
insured of all damages the insured becomes legally obligated to pay due to bodily injury or property
damage caused by an occurrence rising from either operations performed for the named insured by

independent contractors or acts or omissions of the named insured.

Primary Coverage. When the agency has primary coverage, the contractor’s insurance is the first
policy to cover any claim, with the agency’s coverage (if applicable) only to be used after the

contractor’s insurance limits are exhausted.

Professional Liability. Coverage for errors in professional judgment, such as a mistake in a traffic
control plan or construction plans, which lead to damages or injury to the agency or others. This type
of coverage should be obtained for services such as engineering, legal, accounting, and insurance

brokerage.

Verification of Coverage. Proof that the contractor is supplying coverage that is required by the
contract between the agency and the contractor. The agency should be listed as a certificate holder.
Verification of coverage as an additional insured cannot be verified by a review of the insurance

certificate but must be done by review of the endorsements to the actual insurance policy.
Worker’s Compensation. All employers must provide this insurance for their employees, unless

they are exempt from this requirement either due to size of the employer or their status as self-

insured. Worker’s compensation coverage protects the employee in case of injury on the job.

Copyright National Academy of Sciences. All rights reserved.
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APPENDIX G—PROPOSED ADDITIONAL INSURED ENDORSEMENT

Additional Insured Endorsement

The entity shown below is an Additional Insured under the Commercial General Liability
Coverage (CGL) [or Commercial Auto or Builder’s Risk or Broad Form as may be

applicable]Form:

Department of X

(and include address and contact information)

As an additional insured, the foregoing entity is afforded all rights and coverages under the CGL
[or Commercial Auto or Builder’s Risk or Broad Form as may be applicable] as the named
insured with regard to the project described below, and in accordance with the State

Specifications for such project:

Describe Project and specifications

The carrier issuing this endorsement further agrees that if any disputes arise between the entity
described above and the insurance carrier issuing this endorsement and/or the Named Insured on
the policy as to any duty to defend and/or indemnify the additional insured for claims arising out
of the above-described project, such disputes shall be submitted to mediation within sixty (60)
days after notification of the dispute if an agreement for resolution cannot be reached within
thirty (30) days of resolution. The mediator chosen to mediate the dispute shall be chosen from
the list of mediators kept by the federal court in the jurisdiction in which the dispute will be

mediated.
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APPENDIX H—EXPLANATION OF CERTIFICATES OF INSURANCE

This form is a duplicate taken from the “Alliant Insurance Requirements in Contracts, A Procedural Manual,”
located at http.//www.alliant.com/Industry-Solutions/Public-Entity/Documents/IRIC.pdf. The manual contains a

statement indicating that it is developed and placed in the public domain to benefit public agencies.

Mihant
’an INTEGRATED INSURANCE & FINANCIAL SERVICES

Certificate of Liability Insurance (Annotated Form)

This notice confirms the
provisions of the Cal- C

Joria swarcecoce. | CERTIFICATE OF LIABILITY INSURANCE [ or———]

§384. Other states have SUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS

il S Iy [S NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
Stmilar provisions. RTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
states that the policy, not |OR PRODUCER, AND THE CERTIFICATE HOLDER.

COVERAGES CE E NUMBER: insurer provides which coverage.

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THETvouner T amao
INDIGATED. NOTWITHSTANDING ANY REQUIREMENT. TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIE%IMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

the certificate governs certificate holder is an ADDITIONAL INSURED, the policy(ies) must be endorsed. If SUBROGATION IS WAIVED, subject to
itions of the policy, certain policies may require an A on this certi does not confer rights to the
coverage. lleu of such endorsement(s).
PRODUCER et
X P e, [t
This block identifies the Evan -
Agent or Broker. a— WAiCE
NSURER A:
INSURED | INSURER B =
The insured is your entity’s BESURGR ¢+ The insurer will be identified here. —
INSURER D = . -
contractor or lessee. i The insurer lf:tter.a ﬁars again near
P— the left margin at to show which

fE TYPE OF INSURANCE ek ol mm] LBAITS
AL LineLTY T ‘ = T
RS | This notice again states that the policy |\eb B f
] ctamsmaoe [ ocowr <4 supersedes the certificate form. e person) | 5 )
e d | I
| GENERAL AGGREGATE 5 |
GENL AGGREGATE LIMIT APPLIES PER: These sections show PRODUCTS - GOMPIOP AGG | § |
RO
POLICY. Ji LOC L 3
Tt : the 1)_)pe of coverage S
— |__| provided through the (Ea 2ccid 3
Al G agent or broker (erporson) 19
|| AbeSé™ee AFESIED 5 iied in ‘I These two columns Y (Per accicent| s
|| rreoauros NGeguneD b ben”ﬁ; ;l" I . show inception and PAMRGE s
T above. If 1 stur ed | | | expiration dates for il |
] ocaR | | uses more than one policies identified Pay == s 1
EXGESS LAB cuamsmace broker, this al e, s |
| | oo [ [eerewmons certificate will not Special atlention that L] _
WORKERS COMPENSATION i ‘t'f 1l existi [T coverage does not
AND EMPLOYERS® LIABILITY identify all existing. 2 = ri
ANY PROPRIETORIPARTNERIEXECUTIVE [ ( ¥ - expire before or during
OFFICERMEMBER EXCLUDED? [ 1|nra %
{Mandatory in NH) your project or lease.  |-eaewrioved s
Ifges, describe under
| | DESCRIPTION OF OPERATIONS bei
This column identifies limits per occurrence and
aggregate for each type of coverage afforded.
soam] £y Special attention to low aggregate limits for
This section will usually be used to restrict coverage to a P”bhc works-type contractors. Losses on other
specific job or lease. Watch for restrictions that would Jobs may reduce your coverage.
omit the coverage required by your specifications.

I Cancellation provisions m

‘ SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE

CERTIFICATE HOLDER : CANCELLATION "
Y
s . : THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
0 Certificate holder is your entity. ACCORDANCE WITH THE POLICY PROVISIONS.
‘AUTHORIZED REPRESENTATIVE

The authorized representative of the insurer should be -
an employee, unless the agent or broker is specifically PORATION. AN rights reserved.
ACORD 25 (2010/05) T\ authorized to sign on behalf of the company.

Insurance Requirements in Contracts Edition: December 2013 Version 8.1
929
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