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THE ROLE OF THE AIRPORT SPONSOR IN AIRPORT PLANNING AND 
ENVIRONMENTAL REVIEW OF PROPOSED DEVELOPMENT PROJECTS UNDER THE 
NATIONAL ENVIRONMENTAL POLICY ACT (NEPA) AND STATE MINI-NEPA LAWS 
 
 
By Timothy R. Wyatt, Conner Gwyn Schenck, PLLC 
 

I. INTRODUCTION 

A. Overview 
For proposed development projects at public 

airports, the Federal Aviation Administration 
(FAA) is responsible for compliance with the envi-
ronmental review procedures of the National En-
vironmental Policy Act (NEPA). However, devel-
opment projects are proposed by airport sponsors, 
not the FAA. As the project proponent, the airport 
sponsor plays a significant role in the NEPA proc-
ess. 

This digest explores the legal requirements 
that the airport sponsor and FAA must satisfy 
under NEPA, related “special-purpose” environ-
mental laws, and state “mini-NEPA” statutes. The 
digest explores the relationship between the air-
port sponsor and the FAA in fulfilling such legal 
requirements, and the role played by each at dif-
ferent stages in the environmental review process, 
or based on the type of NEPA action (e.g., Cate-
gorical Exclusion, Environmental Assessment 
(EA), or Environmental Impact Statement (EIS)) 
required for a given development project. This 
digest offers practical guidance to airport sponsors 
and their legal counsel on how to fulfill specific 
requirements for each type of NEPA action and at 
each stage in the NEPA process. 

The digest summarizes relevant statutes, regu-
lations, FAA Orders and Advisory Circulars, and 
case law related to these legal issues. Addition-
ally, a survey was prepared and sent to the 400 
airports or airport sponsors who received the larg-
est amounts of FAA grant funding under the Air-
port Improvement Program (AIP) from 2004 
through 2011. The survey is available at the end 
of this digest. Fifty-five survey responses were 
received. In some cases, one survey response was 
received on behalf of multiple AIP grant recipi-
ents (e.g., from regional aviation authorities or 
block grant states who oversee multiple airports). 
Survey results are provided throughout the di-
gest. 

Section II of the digest explores the roles and 
responsibility of the airport sponsor and FAA in 

addressing substantive environmental review re-
quirements, such as formulating the proposed de-
velopment project’s “purpose and need,” assessing 
its environmental impact, evaluating the feasibil-
ity of alternatives, and formulating mitigation 
measures. Section III addresses more logistical 
issues, such as the responsibility of the airport 
sponsor and FAA to coordinate the activities of 
other parties (such as environmental consultants, 
the interested public, and other government agen-
cies with jurisdiction over specially-protected en-
vironmental resources). Section III also addresses 
the roles and responsibility of the airport sponsor 
and FAA to hold public hearings, to make certain 
NEPA documents publicly available, and to re-
spond to public records requests for other docu-
ments. 

The following section briefly summarizes the 
environmental review process under NEPA, defin-
ing key terms that are used throughout the di-
gest. It also addresses the relationship between 
NEPA, special-purpose environmental laws, and 
state mini-NEPA laws. 

B. Background on Environmental Review 
Under NEPA and Related Laws 

i. Pre-NEPA Planning and Categorical Exclusions 
The environmental review process begins unof-

ficially in the planning stages, when development 
is first proposed as a way “of solving an airport’s 
problems.”1 The airport sponsor develops a Master 
Plan to document proposed development projects 
and “[j]ustify the proposed development through 
the technical, economic, and environmental inves-
tigation of concepts and alternatives.”2 One ele-
ment of the Master Plan is an updated set of Air-
port Layout Plan (ALP) drawings showing all 
planned future development.3 At the earliest 
planning stages, the airport sponsor will begin to 
formulate the rationale or justification for the 
proposed development project, which will later 
                                                           

1 FAA Order 5050.4B, § 504.d(1) (2006). 
2 FAA Advisory Circular 150/5070-6B, § 104.c (2005). 
3 FAA Advisory Circular 150/5070-6B, § 202.c (2005). 
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form the basis for the statement of “purpose and 
need” required by NEPA.4 

Another planning tool that may be a valuable 
resource in developing the Master Plan is a Noise 
Exposure Map (NEM).5 A NEM illustrates the 
noise experienced by areas surrounding the air-
port due to existing development at the airport, 
with noise contours calculated according to the 
FAA’s standardized methodology.6 A NEM depict-
ing a proposed new development might not be 
prepared at the development planning stage 
(since a similar noise impact analysis will typi-
cally be required later under NEPA),7 but any ex-
isting NEMs illustrating adverse noise impacts of 
existing airport development experienced by 
noise-sensitive land uses surrounding the airport 
should be incorporated into the development 
planning process.8 Based on the NEM, the airport 
sponsor may elect to enter into a Noise Compati-
bility Program to mitigate the noise from existing 
development,9 regardless of whether the airport 
sponsor decides to pursue any new development 
project at that time. 

Once a proposed development project is identi-
fied, the airport sponsor (in consultation with the 
FAA) will determine whether the proposed devel-
opment project constitutes a major federal action 
subject to NEPA,10 or whether it is a Categorical 
Exclusion from NEPA because it is not expected 
to have a significant adverse effect on the envi-
ronment.11 If the FAA grants a Categorical Exclu-
sion for the proposed development, the NEPA 
process effectively ends. The FAA has determined 
that a number of development activities are typi-
cally Categorical Exclusions (i.e., not subject to 
NEPA) as long as the project does not involve “ex-
traordinary circumstances.”12 These typical Cate-

                                                           
4 FAA Order 5050.4B, § 502 (2006). 
5 FAA Advisory Circular 150/5020-1, ch. 1, § 2, ¶ 20 

(1983). 
6 14 C.F.R. § 150.21 (2012). 
7 FAA Order 1050.1E, App. A, § 14 (2004). FAA Order 

1050.1E was revised on March 20, 2006, with FAA Order 
1050.1E, Change 1. However, the 2006 revisions did not 
modify any sections cited in this report. Therefore, cita-
tions to FAA Order 1050.1E throughout this digest refer to 
both the original 2004 Order and the 2006 Change. 

8 FAA Order 5050.4B, § 503.c (2006). 
9 14 C.F.R. § 150.23 (2012). 
10 40 C.F.R. § 1508.18 (2012). 
11 40 C.F.R. § 1508.4 (2012). 
12 FAA Order 5050.4B, Table 6-2 (2006); see also FAA 

Order 1050.1E, § 310 (2004). The proposed development 
project involves “extraordinary circumstances” if it would 

gorical Exclusions include construction of new 
cargo buildings, replacement of existing terminal 
facilities, construction of new airport access roads, 
improvement of existing runway surfaces, and 
installation of airfield lighting. Also, the FAA’s 
conditional approval of a revised ALP depicting 
future significant development is typically a Cate-
gorical Exclusion, since NEPA review will be re-
quired later before the proposed development is 
undertaken.13 Accepting federal funds to prepare 
NEMs and Noise Compatibility Programs to ad-
dress existing development is typically a Categori-
cal Exclusion,14 as is implementing a Noise Com-
patibility Program and revising an ALP to depict 
the implemented noise mitigation measures15 (as 
long as extraordinary circumstances are not im-
plicated).16 

In response to the survey conducted for this di-
gest, airport sponsors indicated a wide range of 
experience with Categorical Exclusions, as shown 
in Figure 1. Most survey respondents (29 out of 
55, or 53 percent) requested between 1 and 20 
Categorical Exclusions from 2004 to the present. 
One survey respondent reported 400 requests for 
Categorical Exclusion in that timeframe. How-
ever, a significant number of respondents (7 out of 
55, or 13 percent) reported no requests for Cate-
gorical Exclusion from 2004 to 2012. (These seven 
survey respondents also all reported having per-
formed minimal or no NEPA reviews in that time-
frame.) This is surprising, because all survey re-
spondents received significant AIP grant funding 
in that timeframe. All AIP-funded projects should 
either result in a Categorical Exclusion or a 
NEPA review.17 All of these survey respondents  

                                                                                              
encroach on an environmental resource protected by a spe-
cial-purpose environmental law, or if the proposed devel-
opment project is otherwise likely to be highly controver-
sial on environmental grounds. FAA Order 1050.1E, § 304 
(2004). In these situations, the project cannot be categori-
cally excluded from NEPA. 

13 FAA Order 5050.4B, Table 6-1 (2006). 
14 FAA Order 5050.4B, Table 6-1 (2006); see also FAA 

Order 1050.1E, § 307n (2004). 
15 FAA Order 5050.4B, Table 6-2 (2006); see also FAA 

Order 1050.1E, § 307d (2004). 
16 FAA Advisory Circular 150/5020-1, § 362 (1983) (“Al-

though FAA acceptance of noise exposure maps and ap-
proval of noise compatibility programs are both categorical 
exclusions, any application for Federal funding of any por-
tion of noise compatibility program may involve the need 
for an environmental assessment before such funding deci-
sions can be made.”). 

17 FAA Order 5100.38C, §§ 302.a, 1011.c (2005).  
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Figure 1. Experience of Survey Respondents with Categorical Exclusions. 
 

 
would be expected to have requested Categorical 
Exclusions or performed NEPA reviews since 
2004, although a small but significant minority 
reported that they had not. This survey result is 
consistent with previous surveys showing that a 
significant minority of airport sponsors are un-
aware that all federally funded expansion projects 
require either a Categorical Exclusion or NEPA 
review.18  

 

ii. Environmental Assessments and Findings of No 
Significant Impact 

When a proposed development project cannot 
be categorically excluded from environmental re-
view, an EA will typically be prepared. The main 
purpose of the EA is to determine whether the 
project is likely to have a significant adverse envi-
ronmental impact or not.19 Generally speaking, an 
EA is required for projects involving a new air-
port, a new runway, or a major extension to an 
existing runway.20 An EA may also be required for 
lesser  developments  that  involve extraordinary  
 

                                                           
18 U.S. GEN. ACCT. OFF., AVIATION AND THE 

ENVIRONMENT: AIRPORT OPERATIONS AND FUTURE 

GROWTH PRESENT ENVIRONMENTAL CHALLENGES 12, 70, 
GAO REPORT NO. GAO/RCED-00-153 (2000). 

19 40 C.F.R. § 1508.9(a)(1) (2012). 
20 FAA Order 5050.4B §§ 702.d–702.g (2006); FAA Or-

der 1050.1E § 401k (2004). 

 
circumstances, such as when the development will 
impact environmental resources protected by spe-
cial-purpose environmental  laws or  when the de- 
velopment is otherwise highly controversial on 
environmental grounds.21 

The EA is required to contain “brief discus-
sions” of everything that would be discussed in an 
EIS:22  

 
• The purpose and need of the proposed devel-

opment.23 
• Potential alternatives to the proposed devel-

opment that might also achieve the purpose and 
need.24 

• Environmental impacts (or environmental 
consequences) of both the proposed development 
and any reasonable alternatives.25  

                                                           
21 FAA Order 5050.4B § 702.a–c, h–j (2006); Jeffrey A. 

Berger, False Promises: NEPA’s Role in Airport Expansions 
and the Streamlining of the Environmental Review Process, 
18 J. ENVTL. L. & LITIG. 279, 301 (2003) (In the EA, “the 
FAA should consider…the unique characteristics of the 
impacted land, the controversy of the project.”). 

22 40 C.F.R. § 1508.9 (2012); Berger, supra note 21, at 
301 (“This EA ‘hard look,’ according to the FAA’s internal 
orders, must essentially examine almost everything that 
the EIS does, including alternatives and impacts.”). 

23 FAA Order 5050.4B § 706.b (2006); FAA Order 
1050.1E § 405c (2004). 

24 FAA Order 5050.4B § 706.d (2006); FAA Order 
1050.1E § 405d (2004). 
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• Mitigation measures that could reduce the 
adverse environmental impacts.26 

 
These elements of a NEPA document (state-

ment of purpose and need, discussion of environ-
mental impacts, analysis of alternatives, and 
mitigation measures) are explained in greater de-
tail in Section I.B.iii infra. Generally speaking, 
the most critical portion of the EA is the discus-
sion of environmental impacts of the proposed de-
velopment project.27 This discussion must address 
not only the direct impact of the proposed project, 
but also its cumulative impact along with any 
past, present, and reasonably foreseeable future 
development at the airport.28 

If the proposed development project is not ex-
pected to have significant adverse environmental 
impacts, the FAA can issue a Finding of No Sig-
nificant Impact (FONSI), effectively ending the 
NEPA review process.29 (If the proposed develop-
ment project is expected to have significant ad-
verse environmental impacts that can be miti-
gated to insignificant levels, the FAA may issue a 
“mitigated FONSI,” representing the FAA’s ap-
proval of the project subject to specific mitigation 
requirements.)30 The FONSI is the FAA’s formal 
statement that the project (as approved) “will not 
have a significant effect on the human environ-
ment,” and represents the FAA’s adoption of an 
EA that reaches the same conclusion.31 A FONSI 
signifies the FAA’s determination that an EIS is 

                                                                                              
25 FAA Order 5050.4B § 706.e–f, h (2006); FAA Order 

1050.1E §§ 405e-405f (2004). 
26 FAA Order 5050.4B § 706.g (2006); FAA Order 

1050.1E § 405g (2004). 
27 Berger, supra note 21, at 301 (“[S]ince the purpose of 

the EA is to determine whether an EIS is required, the 
critical part of the EA’s analysis is the potential for a sig-
nificant impact.”). 

28 FAA Order 5050.4B § 706.h (2006); FAA Order 
1050.1E § 405f(c) (2004). A statistical regression analysis 
of 140 court cases involving legal challenges to airport ex-
pansion showed that failure to adequately consider cumu-
lative impacts is one of the most likely reasons that courts 
might overturn the FAA’s FONSI. Timothy R. Wyatt, Bal-
ancing Airport Capacity Requirements with Environmental 
Concerns: Legal Challenges to Airport Expansion, 76 J. 
AIR. L. & COM. 733, 796, 803 (2011). 

29 Berger, supra note 21, at 296 (“Opponents of airport 
expansion vigorously contest FONSIs because such find-
ings eliminate their participation in the process and ter-
minate the environmental review process.”). 

30 FAA Order 5050.4B, § 802.g n.1 (2006). 
31 40 C.F.R. § 1508.13 (2012). 

not necessary for the proposed development.32 
Therefore, the analysis in the EA must typically 
be sufficient for the FAA to show that it has taken 
a “hard look” at the potential environmental im-
pacts before issuing a FONSI.33  

In response to the survey conducted for this di-
gest, airport sponsors indicated a wide range of 
experience with EAs, as shown in Figure 2. While 
a significant number of survey respondents (11 
out of 55, or 20 percent) reported no EAs being 
performed for their airports from 2004 to 2012, 
one reported preparing 35 EAs in that timeframe. 
Most survey respondents (29 out of 55, or 53 per-
cent) prepared one or two EAs in that timeframe. 
Survey respondents reported that 191 of the 205 
EAs (or 93 percent) resulted in FONSIs granted 
by the FAA, suggesting that EAs usually result in 
FONSIs, effectively ending the NEPA review 
process. 

 

                                                           
32 FAA Order 1050.1E § 406a (2004). 
33 Sierra Club v. U.S. Dep’t of Transp., 753 F.2d 120, 

127 (D.C. Cir. 1985). 
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Figure 2. Experience of Survey Respondents with Environmental Assessments. 
 
 

iii. Environmental Impact Statements 
Where the EA reports that the proposed develop-
ment project will have a significant impact on the 
environment that cannot be satisfactorily miti-
gated to insignificant levels, for the FAA to rec-
ommend or approve federal funding for the pro-
ject, an EIS must be prepared.34 For development 
proposals that are expected to have significant 
environmental impacts that cannot be satisfacto-
rily mitigated, or are otherwise highly controver-
sial on environmental grounds, the FAA may by-
pass the EA entirely and proceed directly to 
preparation of the EIS.35 Generally speaking, an 
EIS is “normally” (but not necessarily) required 
for projects involving a new commercial service 
airport, or a new runway at an existing commer-
cial service airport, located in a metropolitan sta-
tistical area, and the FAA  may  (but will not nec-
essarily) bypass the EA process  for  such  projects 
and  begin  preparing  an  EIS.36  Even  in  those  
                                                           

34 42 U.S.C. § 4332(C) (2012). 
35 FAA Order 5050.4B § 903.b (2006); FAA Order 

1050.1E § 400c (2004); see, e.g., St. John’s United Church of 
Christ v. City of Chicago, 502 F.3d 616, 620 (7th Cir. 2007) 
(“On December 5, 2001, the Mayor of Chicago and the Gov-
ernor of Illinois announced that they had reached an 
agreement on the central components of the proposed 
[O’Hare Airport expansion plan]. Shortly thereafter, the 
FAA submitted its Notice of Intent to Prepare an Envi-
ronmental Impact Statement (EIS).”). 

36 FAA Order 5050.4B § 903.b (2006). But see Allison v. 
U.S. Dep’t of Transp., 908 F.2d 1024, 1027 (D.C. Cir. 1990) 

 
cases, however, the FAA may issue a FONSI if its 
partial EIS analysis suggests there will be no sig-
nificant adverse impact (at which point the EIS 
preparation will cease), or where an EA was pre-
pared for the project that suggests no significant 
adverse impact.37 

EIS’s are rarely required for airport develop-
ment, as illustrated by Figure 3. In response to 
the survey conducted for this digest, the vast ma-
jority of airport sponsors (47 out of 55, or 85 per-
cent) reported no EIS’s from 2004 to 2012. One 
survey respondent reported a partial EIS, three 
reported one EIS, three reported two EIS’s, and 
one reported four EIS’s in that timeframe.

                                                                                              
(describing the FAA’s decision to wait to begin preparing 
an EIS for a new commercial service airport until the air-
port sponsor completed an EA for the project). 

37 See, e.g., Barnes v. U.S. Dep’t of Transp., 655 F.3d 
1124, 1140 (9th Cir. 2011) (declining to require an EIS for 
a new runway, where the FAA issued a FONSI on the ba-
sis of the EA). 
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Figure 3. Experience of Survey Respondents with Environmental Impact Statements. 
 

 
The EIS is to accomplish the following: 
 
• “[B]riefly specify the underlying purpose and 

need” of the proposed development.38 
• “Rigorously explore and objectively evaluate 

all reasonable alternatives” that might achieve 
the purpose and need.39 

• “[S]uccinctly describe the environment of the 
area(s) to be affected” by the proposed develop-
ment,40 and discuss “the environmental impacts of 
the alternatives including the proposed action, 
[including] any adverse environmental effects 
which cannot be avoided should the proposal be 
implemented.”41  

• Discuss “[m]eans to mitigate adverse envi-
ronmental impacts” of the proposed develop-
ment.42 

 
Note that these four elements of an EIS are 

also the four elements of an EA, although the dis-
cussions in the EIS generally should be more thor-
ough. Descriptions of these four elements of a 
NEPA document follow: 
 
1. Purpose and Need.—The statement of purpose 
and need describes the rationale for the proposed 
development project—the project’s ability to solve 
problems faced at the airport. The “need” de-
                                                           

38 40 C.F.R. § 1502.13 (2012). 
39 40 C.F.R. § 1502.14(a) (2012). 
40 40 C.F.R. § 1502.15 (2012). 
41 40 C.F.R. § 1502.16 (2012). 
42 40 C.F.R. § 1502.16(h) (2012). 

scribes the problem to be solved at the airport; 
e.g., an airport may have the need to expand ca-
pacity, reduce delays, or improve safety. As a gen-
eral rule, the “purpose” describes the function of 
the proposed development; e.g., a runway expan-
sion project may serve the purpose of expanding 
the class of aircraft that can use the airport. 
There might be multiple alternatives to the pro-
posed development project that could also satisfy 
the airport’s “need.”43  
2. Impacts.—The EIS is to contain a “detailed 
statement” of the environmental consequences of 
the proposed development project44 (as opposed to 
the “brief discussions” in the EA). The discussion 
of environmental impacts in the EIS “shall be 
supported by evidence that the agency has made 
the necessary environmental analyses.”45 The 
FAA has compiled a list of “impact categories” 
that are typically considered (e.g., air quality, wa-
ter quality, noise, light emissions, and visual im-
pacts) and has prescribed analysis methods for 
evaluating environmental impacts in each cate-
gory.46 Typically, the underlying technical analy-
sis required for assessing environmental impacts 
under the EIS is the same as the analysis under 
the EA for determining whether significant envi-
ronmental impacts are anticipated. For impact 
categories where the EA indicates that there will 
not be significant impacts, the discussion for that 
                                                           

43 FAA Order 5050.4B, § 504.e (2006). 
44 42 U.S.C. § 4332(C) (2012). 
45 40 C.F.R. § 1502.1 (2012). 
46 FAA Order 1050.1E, App. A, § 1.2 (2004). 
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impact category may be substantially the same in 
the EA and EIS.47 The FAA may determine that 
additional technical analysis is warranted for the 
EIS,48 especially for impact categories where the 
EA indicates that significant impacts are antici-
pated. 

The discussion of environmental impacts is to 
include not just the impact of the proposed devel-
opment project, but also its cumulative impact in 
conjunction with “other past, present, and rea-
sonably foreseeable future” development at the 
airport.49 Failure to adequately consider cumula-
tive impact is one of the most likely reasons that a 
court might reject an EIS (or an EA/FONSI) for 
an airport development project.50 
 3. Alternatives.—Where the proposed develop-
ment project is expected to have a significant en-
vironmental impact, the EIS is to contain a de-
tailed discussion of “alternatives to the proposed 
action.”51 The discussion of alternatives is the 
“heart” of the EIS.52 The EIS must present a rig-
orous analysis of the environmental impacts of 
“all reasonable alternatives” for comparison with 
the environmental impacts of the proposed devel-
opment project.53 The alternatives considered 
must include “no action”54—to provide a baseline 
for comparing the environmental impacts of the 
proposed development project and all other alter-
natives.  

In considering whether an alternative is “rea-
sonable” (and thus deserving of detailed environ-
mental impact analysis), the FAA is known to 
conduct a “tiered” screening process.55 The FAA 
                                                           

47 See, e.g., FAA Order 1050.1E § 12.3a (“The EIS de-
scription of potential annoyance from airport lighting and 
measures to minimize the effects should be documented in 
a similar fashion in an EIS to that in an EA.”). 

48 Id. (“It is possible that the responsible FAA official 
will judge that a special lighting study is warranted.”). 

49 40 C.F.R. §§ 1508.7, 1508.8(b) (2012); see also Grand 
Canyon Trust v. FAA, 290 F.3d 339, 345 (D.C. Cir. 2002) 
(“Indeed, the FAA’s own NEPA policy calls for considera-
tion of cumulative impact, parroting the language of the 
NEPA regulations to include proposed projects and past, 
present, and reasonably foreseeable future actions.”). 

50 See supra note 28 and accompanying text. 
51 42 U.S.C. § 4332(C)(iii) (2012). 
52 40 C.F.R. § 1502.14 (2012). 
53 40 C.F.R. § 1502.14(a), (b) (2012). 
54 40 C.F.R. § 1502.14(d) (2012). 
55 Alliance for Legal Action v. U.S. Army Corps of 

Eng’rs, 314 F. Supp. 2d 534, 538–39 (M.D.N.C. 2004); see 
also Nat’l Mitigation Banking Ass’n v. U.S. Army Corps of 
Eng’rs, No. 06-CV-2820, 2007 U.S. Dist. LEXIS 10528, at 
*19–20 (N.D. Ill. Feb. 14, 2007). 

first determines whether each alternative could 
satisfy the “purpose and need” of the proposed 
development. Only the “no action” alternative and 
those alternatives that potentially satisfy the 
“purpose and need” are considered further for de-
tailed environmental impact analysis. All others 
are deemed to not be “reasonable” alternatives.  

Although the purpose of the alternatives analy-
sis is to make it possible to compare the environ-
mental impact of different approaches that satisfy 
the purpose and need of the proposed develop-
ment, there is no requirement in NEPA to select 
the alternative with the least environmental im-
pact. However, for projects involving a new air-
port, new runway, or major runway extension, 
upon finding that the proposed development will 
have a significant environmental impact, the FAA 
is required to find that there is “no possible or 
prudent alternative” to the proposed development 
project for the project to receive federal funds.56 
There may also be special-purpose environmental 
laws that require selection of the alternative with 
the least environmental impact on specially-
protected environmental resources. For example, 
if the proposed development project would impact 
wetlands, and there is a “practicable alternative” 
that would not impact wetlands, that alternative 
becomes the “preferred alternative” in the EIS.57 
If the proposed development project will impact a 
wildlife refuge, public park, or historic site, there 
must be “no feasible and prudent alternative” to 
the preferred alternative in the EIS.58  

Although these requirements appear to be 
stricter than the NEPA requirement to discuss 
“reasonable” alternatives, in practice, courts do 
not require airport sponsors to adopt “a rigid 
least-harm standard” when selecting from multi-
ple feasible alternatives.59 In part, this is because 
the FAA’s tiered screening process is effective in 
removing from consideration more environmen-
tally-friendly alternatives that would not address 
the airport’s needs. Courts routinely uphold envi-
ronmental reviews where the FAA has deter-
mined that certain alternatives are not “prudent” 
because they do not satisfy the purpose and need 
(e.g., expand capacity, reduce delays, or improve 
safety).60 Environmental reviews for airport de-

                                                           
56 49 U.S.C. § 47106(c)(1)(B) (2012). 
57 FAA Order 1050.1E, App. A, § 18.2d (2004). 
58 FAA Order 1050.1E, App. A, § 6.1a (2004). 
59 City of Bridgeton v. Slater, 212 F.3d 448, 462 (8th Cir. 

2000). 
60 See, e.g., Safeguarding the Historic Hanscom Area’s 

Irreplaceable Res., Inc. v. FAA, 651 F.3d 202, 211 (1st Cir. 
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velopment projects are practically never over-
turned due to inadequate analysis of alterna-
tives.61 
4. Mitigation Measures.—The EIS is to discuss 
“[m]eans to mitigate adverse environmental im-
pacts” of the proposed development project.62 To 
offset the environmental impact of the project, an 
airport sponsor may incorporate mitigation meas-
ures into its proposed project. Alternatively, some 
alternatives considered by the FAA in the EIS 
may combine the airport sponsor’s proposed pro-
ject with various mitigation measures.63 The 
FAA’s “preferred alternative” in the EIS may in-
corporate mitigation measures, so that the FAA’s 
approval of the development project is conditioned 
upon the airport sponsor implementing the miti-
gation measures.64 However, unless the mitigation 
measures are expressly incorporated into the pro-
posed development or preferred alternative ap-
proved by the FAA, there is no strict requirement 
in NEPA to actually implement any mitigation 
measures discussed in the EIS. 

Although NEPA does not expressly require 
mitigation, for projects involving a new airport, 
new runway, or major runway extension, upon 
finding that the proposed development will have a 
significant environmental impact, the FAA cannot 
approve the project without finding “that every 
reasonable step has been taken to minimize the 
adverse effect.”65 Although this provision appears 
to impose a strict mitigation requirement, the 
FAA defines “reasonable” mitigation measures to 
be those that satisfy the statement of “purpose 
and need.” The FAA thus attempts to ensure that 
any required mitigation measure incorporated 
into its preferred alternative is tailored to the 
purpose and need.66  

                                                                                              
2011); City of Dania Beach v. FAA, 628 F.3d 581, 587 (D.C. 
Cir. 2010); Natural Res. Def. Council, Inc. v. FAA, 564 F.3d 
549, 569 (2d Cir. 2009).  

61 Wyatt, supra note 28, at 751, 796, 800 (finding that, 
based on 140 court cases involving environmental review of 
airport expansion, a legal challenge to the alternatives 
analysis has a statistically insignificant effect on the out-
come of the case, and almost never results in overturning a 
NEPA review). But see People ex rel Van de Kamp v. 
Marsh, 687 F. Supp. 495, 497 (N.D. Cal. 1988). 

62 40 C.F.R. § 1502.16(h) (2012). 
63 40 C.F.R. § 1502.14(f) (2012). 
64 FAA Order 1050.1E, §§ 506h(2), 512b (2004). 
65 49 U.S.C. § 47106(c)(1)(B) (2012). 
66 See, e.g., Complaint for Declaratory, Injunctive and 

other Equitable Relief at 9, Avellaneda v. FAA, No. 08–
10718–DPW (D. Mass. 2009) (“[T]he FAA concluded that 
the Preferred Alternative, and the proposed 10-knot 

There may also be special-purpose environ-
mental laws that impose strict mitigation re-
quirements if the proposed development project 
will impact specially protected environmental re-
sources. For example, if the project will impact 
wetlands, the preferred alternative in the EIS 
must employ “all practicable measures to mini-
mize harm” to the wetlands.67 If the project will 
impact a wildlife refuge, public park, or historic 
site, the preferred alternative in the EIS must 
include “all possible planning to minimize harm” 
to that resource.68 Environmental reviews for air-
port projects that satisfy the NEPA requirement 
to discuss mitigation measures have been over-
turned for failing to find that the proposed devel-
opment minimizes harm to a specially protected 
environmental resource.69 

iv. Record of Decision 
When NEPA review is complete, the FAA will 

often issue a Record of Decision (ROD) either ap-
proving the airport sponsor’s proposed develop-
ment project; approving the FAA’s preferred al-
ternative to the proposed development; approving 
a range of potential alternatives, including re-
quired mitigation measures; or simply approving 
no action. For projects requiring an EIS, FAA 
funding and airport sponsor implementation of 
the project can only take place after an ROD has 
been issued.70 On the other hand, where the FAA 
has issued a FONSI based on an airport sponsor’s 
EA, an ROD is optional. Where the FAA has pre-
pared a FONSI but no EIS, the FAA will typically 
still issue an ROD for actions requiring a miti-
gated FONSI, for actions that would normally re-
quire an EIS, for actions that are without prece-
dent, and for actions that are highly controversial 
on environmental grounds.71   

v. Supplementation 
The NEPA environmental review is to be sup-

plemented if, at any time (i.e., before or after an 
ROD has been issued), substantial changes are 

                                                                                              
northwest/southeast wind restriction as a mitigation 
measure…would allow the FAA ‘to achieve the purpose 
and need of the project to reduce delays during northwest 
wind conditions.’”). 

67 FAA Order 1050.1E, App. A, § 18.4a(5) (2004). 
68 49 U.S.C. 303(c)(2) (2012). 
69 See, e.g., Stewart Park & Reserve Coal., Inc. v. Slater, 

352 F.3d 545, 557 (2d Cir. 2003). 
70 FAA Order 1050.1E, § 512 (2004). 
71 FAA Order 5050.4B, § 805.a (2006); FAA Order 

1050.1E, § 408b (2004). 
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made to the proposed development project (or ap-
proved alternatives) or significant new circum-
stances or information become known relevant to 
the environmental impact of the project.72 Where 
an ROD has been issued, but more than 3 years 
have passed and the project has not been imple-
mented, the FAA requires a written reevaluation 
of the EIS (or EA) to determine whether there are 
significant new circumstances or information that 
require supplementation.73 The Supplemental EIS 
(or EA) must satisfy the requirements of an EIS 
(or EA), and an ROD (and/or FONSI, as applica-
ble) must be issued before the project can be im-
plemented.74  

C. State Mini-NEPA Laws 
A number of states have adopted what are 

known variously as “mini-NEPA,” “little NEPA,” 
or “NEPA-like” statutes, which require an envi-
ronmental review procedure similar to NEPA for 
state actions having a significant impact on the 
environment.75 These include the California Envi-
ronmental Quality Act (CEQA)76 and the Massa-
chusetts Environmental Protection Act (MEPA).77 
These state mini-NEPA laws may require a state 
environmental agency or airport sponsor (e.g., a 
state or regional aviation authority) to perform an 
environmental review for a proposed development 
project at an airport, in addition to the FAA’s en-
vironmental review requirements under NEPA. 
The FAA requires any state mini-NEPA environ-
mental review to be conducted jointly with the 
NEPA environmental review to the extent possi-
ble.78 As a general rule, no significant airport de-
velopment (e.g., to expand capacity or reduce de-
lay) will take place without FAA funding (or 
without the FAA’s unconditional approval of an 
ALP). Therefore, Federal NEPA review will prac-
tically always be required for any significant air-
port development project, and that NEPA review, 
in most cases, will satisfy most requirements of 
the state mini-NEPA review (once adopted by the 
appropriate state agency). However, the airport 
sponsor should contact the lead state agency un-
der a mini-NEPA law and encourage that state 
                                                           

72 40 C.F.R. § 1502.9(c)(1) (2012); see also FAA Order 
1050.1E, §§ 411a, 516a (2004). 

73 FAA Order 5050.4B, § 1401(c) (2006).  
74 40 C.F.R. § 1502.9(c)(4) (2012); see also FAA Order 

1050.1E, §§ 411b, 516b (2004). 
75 Wyatt, supra note 28, at 739. 
76 CAL. PUB. RES. CODE § 21000 et seq. (2012). 
77 MASS. GEN. LAWS ch. 30, § 61 (2012). 
78 FAA Order 5050.4B, ch. 1, § 9.m (2006). 

agency to coordinate its efforts with the FAA to 
minimize duplication of effort.79 

Where the proposed development project will 
have a significant environmental impact, state 
mini-NEPA laws typically establish procedural 
requirements for state agencies (or airport spon-
sors) to prepare an Environmental Impact Report 
(EIR). An EIR is analogous to the Federal EIS 
and contains the same basic content:80 a discus-
sion of environmental impacts, an analysis of al-
ternatives, and a discussion of measures to miti-
gate the environmental impact of the proposed 
development project. However, state mini-NEPA 
laws (unlike NEPA) may also have substantive 
environmental requirements that require the 
state agency (or airport sponsor) to adopt the al-
ternative with the least environmental impact or 
to adopt mitigation measures to “minimize” the 
environmental impact.81 Airport sponsors should 
be aware of any such substantive requirements in 
relevant state mini-NEPA laws that might influ-
ence the joint NEPA environmental review with 
the FAA. 

In response to the survey conducted for this di-
gest, most airport sponsors reported no issues 
with integrating their state mini-NEPA proce-
dures (if any) into the Federal NEPA review proc-
ess. The lone exception was California, where air-
port sponsors consistently expressed frustration 
with having to address CEQA requirements that 
go beyond the NEPA requirements. Specifically, 
actions that may be categorically excluded from 
NEPA review may not be excluded from CEQA 
review, so the airport sponsor often has to prepare 
CEQA documents in situations where NEPA 

                                                           
79 DONALD G. ANDREWS ET AL., APPROACHES TO 

INTEGRATING AIRPORT DEVELOPMENT AND FEDERAL 

ENVIRONMENTAL REVIEW PROCESSES 25 (ACRP SYNTHESIS 

17 2009). 
80 See, e.g., Mass. Port Auth. v. City of Boston, No. 

0102731BLS2, 17 Mass. L. Rep. 158, 2003 Mass. Super. 
LEXIS 425, at *3 nn.4–5 (Nov. 18, 2003) (indicating that 
the requirements for an EIR under MEPA and an EIS un-
der NEPA are so interchangeable that they can be com-
bined into a single report). 

81 See, e.g., CAL. PUB. RES. CODE § 21002 (2012) 
(“[P]ublic agencies should not approve projects as proposed 
if there are feasible alternatives or feasible mitigation 
measures available which would substantially lessen the 
significant environmental effects.”); MASS. GEN. LAWS ch. 
30, § 61 (2012) (“All agencies…shall review, evaluate, and 
determine the impact on the natural environment of all 
works, projects or activities conducted by them and shall 
use all practicable means and measures to minimize dam-
age to the environment.”). 
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documents are not required. One survey respon-
dent stated, “In California, the NEPA process is 
often of far less importance than CEQA. The only 
time NEPA comes into play on most projects is 
when FAA grant money and/or ALP modification 
is involved, and most of those projects are Cate-
gorical Exclusions.” Another survey respondent 
from California reported similar observations, and 
expressed frustration that Federal AIP funds are 
available to prepare NEPA documents but not to 
prepare the analogous CEQA documents when the 
action is categorically excluded from NEPA re-
view. A third survey respondent from California 
indicated that although the differences between 
NEPA and CEQA create a less efficient environ-
mental review process, airport sponsors in Cali-
fornia are well aware of the differences and have 
adapted. No survey respondent from any other 
state reported any issues coordinating the envi-
ronmental reviews under NEPA and state mini-
NEPA laws.  

For airport sponsors located in states that par-
ticipate in the FAA’s State Block Grant Program, 
funding decisions for specific airport development 
projects are typically made by the administering 
state agency rather than the FAA.82 In that case, 
NEPA does not technically apply (since approval 
of airport development by the Block Grant state is 
not a federal action, but rather a state action). 
However, the FAA has ensured that NEPA or 
NEPA-like review is conducted for Block Grant 
projects that may have a significant impact on the 
environment. If the Block Grant state is not sub-
ject to a mini-NEPA law, then the proposed devel-
opment project is subject to NEPA review (under 
the terms of the Block Grant Program), but the 
administering state agency takes on the FAA’s 
responsibility to oversee the NEPA process.83 If 
the Block Grant state is subject to a mini-NEPA 
law, then the proposed development project is not 
subject to NEPA, but the administering state 
agency is required to fulfill the mini-NEPA proc-
ess84 (which may be stricter than NEPA). How-
ever, all airport development projects in Block 
Grant states are required (under the terms of the 
Block Grant Program) to satisfy federal special-
purpose environmental laws, since those laws 
would have applied to the project had the FAA 
retained responsibility for the project.85 These 

                                                           
82 FAA Order 5050.4B, § 210.d (2006). 
83 FAA Order 5050.4B, § 212.c (2006). 
84 FAA Order 5050.4B, § 212.b (2006). 
85 FAA Order 5050.4B, §§ 212.b, c (2006). 

special-purpose environmental laws are discussed 
in the following section. 

Although Congress has only authorized 10 
states to participate in the FAA’s Block Grant 
Program, in the survey conducted for this digest, 
19 of the 55 responses (34.5 percent) came from 
airport sponsors located in Block Grant states. 
Although airport development in these states may 
not technically be subject to NEPA, in general, 
survey responses from airport sponsors located in 
Block Grant states do not indicate reduced com-
pliance with NEPA. If anything, survey respon-
dents from the Block Grant states reported 
higher-than-average numbers of EAs and Cate-
gorical Exclusions. 

D. Special-Purpose Environmental Laws 
Although NEPA requires discussion of the en-

vironmental impacts, reasonable alternatives, and 
possible mitigation measures of a proposed devel-
opment project, NEPA itself does not impose a 
substantive requirement to select the alternative 
that minimizes environmental impact. However, 
there are a number of special-purpose environ-
mental laws, typically established to protect spe-
cific categories of environmental resources, and 
these special-purpose laws often do impose sub-
stantive requirements if the project will impact 
the specially protected resources. The FAA has 
integrated consideration of federal special-
purpose laws into the NEPA process of evaluating 
environmental impacts.86 Specially protected re-
sources commonly impacted by airport develop-
ments that implicate special-purpose environ-
mental laws with substantive requirements 
include wetlands,87 floodplains,88 coastal zones,89 
and wildlife refuges, public parks, or historic 
sites.90 Airport sponsors should keep in mind that 
there may also be state special-purpose laws that 
apply and should be addressed during environ-
mental review. 

Typically, there will exist a non-FAA govern-
ment agency with jurisdiction over the specially 
protected environmental resource or special-

                                                           
86 FAA Order 5050.4B, ch. 1, § 9.t (2006); FAA Order 

1050.1E, App. A (2004). 
87 FAA Order 5050.4B, § 1206 (2006); FAA Order 

1050.1E, App. A, § 18 (2004). 
88 FAA Order 5050.4B, § 1207 (2006); FAA Order 

1050.1E, App. A, § 9 (2004). 
89 FAA Order 5050.4B, § 1208 (2006); FAA Order 

1050.1E, App. A, § 3 (2004). 
90 FAA Order 5050.4B, § 1204 (2006); FAA Order 

1050.1E, App. A, § 6 (2004). 
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purpose law, from whom approval of some sort 
(e.g., a permit) is required if the proposed devel-
opment project will impact the specially-protected 
environmental resource. In some cases, the act of 
granting a permit under the special-purpose law 
might itself be considered federal action subject to 
NEPA (or state action subject to a state mini-
NEPA law), requiring that agency to perform its 
own NEPA (or NEPA-like) review. To avoid paral-
lel environmental reviews and duplication of ef-
fort by other government agencies, in December 
2003, Congress enacted the Vision 100—Century 
of Aviation Reauthorization Act, which calls for 
“an expedited and coordinated environmental re-
view process for airport capacity enhancement 
projects at congested airports, aviation safety pro-
jects, and aviation security projects.”91 The legis-
lation “provides that all environmental reviews, 
analyses, opinions, permits, licenses, and approv-
als that must be issued or made by a Federal 
agency or airport sponsor for such a project will be 
conducted concurrently, to the maximum extent 
practicable.”92 The legislation also encourages 
state environmental agencies (other than airport 
sponsors) to be subject to this streamlined envi-
ronmental review process.93 The FAA is the lead 
agency in the streamlined environmental review 
process, and all participating agencies “shall give 
substantial deference” to the FAA’s decisions and 
directives.94 The FAA also encourages intra-
agency coordination of the environmental review 
process for other airport development projects 
that are not subject to streamlined environmental 
review (i.e., development projects that do not in-
volve “congested airports, aviation safety projects, 
and aviation security projects”).95 

In summary, NEPA and mini-NEPA laws pre-
scribe a process by which government agencies 
like the FAA are required to document a proposed 
development project’s purpose and need, envi-
ronmental impacts, reasonable alternatives, and 
possible mitigation measures. The level of detail 
of this documentation depends upon the signifi-
cance of the impact that the project is anticipated 
to have. Where a specially protected environ-
mental resource will be significantly impacted, 
special-purpose laws will influence the considera-

                                                           
91 49 U.S.C. § 47171 (2012); see also FAA Order 

1050.1E, App. D, § 6.c (2004). 
92 49 U.S.C. § 47171(a)(2) (2012). 
93 49 U.S.C. § 47171(e) (2012). 
94 FAA Order 1050.1E, App. D, § 6.g (2004). 
95 FAA Order 5050.4B, § 1100.b (2006); FAA Order 

1050.1E, § 213 (2004). 

tion of alternatives and mitigation measures. Sec-
tion II examines the role and responsibility of the 
airport sponsor and the FAA in preparing these 
components of an environmental review. 

II. AIRPORT SPONSORS’ SUBSTANTIVE ROLE 
IN ENVIRONMENTAL REVIEW 

Preparing the content of a NEPA (or NEPA-
like) document (e.g., the purpose and need, dis-
cussion of environmental impact, analysis of al-
ternatives, and mitigation measures) typically 
involves specialized technical knowledge. There-
fore, airport sponsors (and their legal counsel) 
often rely on engineering consultants to ensure 
that the technical content is adequately prepared. 
However, airport sponsors (and their legal coun-
sel) should have a working understanding of these 
requirements: 

 
• What technical content is legally required at 

different stages in the environmental review proc-
ess. 

• Who is required to prepare the content at 
each stage.  

• Whether the technical content of the NEPA 
document adequately supports the official deci-
sion (e.g., FONSI and/or ROD) that is recom-
mended by the airport sponsor or ultimately made 
by the FAA.  

 
This Section addresses these legal require-

ments, as opposed to the technical requirements, 
of the NEPA document content. 

A. Purpose and Need 

As discussed in Section I, under NEPA, both 
the EA and the EIS are to state the purpose and 
need of the proposed development project, and the 
statement of purpose and need is key to the iden-
tification of alternatives. This section examines 
the role of the airport sponsor in formulating the 
purpose and need at different stages in the envi-
ronmental review process. 

i. Purpose and Need at the Planning Stage 
Formulating the purpose and need of a pro-

posed development project begins long before the 
environmental review process. Airport sponsors 
are responsible for identifying the airport’s needs 
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and proposing solutions.96 Airport sponsors are 
expected to “know well in advance when they 
must take an action to meet an airport need.”97 
During the master planning stage, airport spon-
sors are expected to critically analyze how well a 
proposed development project will serve its pur-
pose98 (i.e., whether there is a rational fit between 
the project and the airport’s need).  

The proposed development project will gener-
ally first appear as an update to the airport’s 
ALP.99 An airport sponsor’s change to its ALP re-
quires FAA approval.100 Even if the FAA is not yet 
committing federal funds to the development pro-
ject, the FAA’s approval of an ALP is potentially a 
federal action subject to NEPA.101 Therefore, the 
airport sponsor should consider formulating the 
purpose and need of the proposed development at 
the time the sponsor requests approval of an ALP, 
well before the environmental review process for-
mally begins.102  

“Conditional” approval of an ALP (meaning 
that formal environmental review is incomplete) 
normally qualifies as a Categorical Exclusion 
from NEPA.103 To determine whether to condi-
tionally approve certain features shown on an 
ALP, the FAA must first determine that “the fea-
tures are not yet needed.”104 To make this deter-
mination, the FAA must first know what the air-
port’s needs are, which would be facilitated by a 
preliminary statement of purpose and need from 
the airport sponsor. A formal NEPA statement of 
purpose and need will be required later to obtain 
“unconditional” approval and FAA funding for the 
project.  

                                                           
96 FAA Order 5050.4B, § 201.a (2006) (“[A]irport spon-

sors are responsible for deciding when and where airport 
development is needed and for building and operating air-
port facilities.”). 

97 FAA Order 5050.4B, § 603.a (2006). 
98 FAA Order 5050.4B, § 501.b (2006). 
99 FAA Order 5050.4B, § 202.a (2006) (“An ALP identi-

fies all existing and future runways, runway extensions, 
terminal buildings and other airfield facilities, and the 
descriptions of the development needed to support them. 
The ALP is for planning purposes only.”). 

100 FAA Airport Sponsor Grant Assurance 29 (2012). 
101 FAA Order 5050.4B, § 202.b (2006). 
102 See City of Dania Beach v. FAA, 628 F.3d 581, 585, 

588 (D.C. Cir. 2010) (upholding the FAA’s approval of an 
ALP based on an evaluation of the project’s purpose and 
need). 

103 FAA Order 1050.1E, § 307p (2004). 
104 FAA Order 5050.4B, § 202.c(1)(b) (2006). 

ii. Purpose and Need in the Environmental 
Assessment 

As will be discussed further herein, it is typi-
cally the airport sponsor’s responsibility to pre-
pare an EA when a proposed development project 
cannot be categorically excluded. Thus, the state-
ment of purpose and need in the EA is the airport 
sponsor’s statement.105 The airport sponsor, how-
ever, may ask the FAA for assistance in develop-
ing the purpose and need.106 In defining the pur-
pose and need, the airport sponsor is directed to 
consider not just its own goals and objectives, but 
also “the statutory objectives of the proposed Fed-
eral actions”107 (i.e., the FAA’s statutory mission).  

Before 1996, the airport sponsor’s needs and 
the FAA’s statutory objectives were closely 
aligned, as the FAA’s primary statutory mission 
was the promotion of “air commerce.” Since 1996, 
however, the FAA’s primary statutory mission has 
been the “promotion of safety.”108 Therefore, the 
airport sponsor should consider any safety pur-
pose served by the proposed development project, 
and consider incorporating that safety purpose 
into its statement. (This can have the added ad-
vantage of casting the project as an “aviation 
safety” project suitable for streamlined environ-
mental review.) However, the airport sponsor 
cannot mask its true “need” for the project by 
casting the project “purpose” entirely in terms of 
the FAA’s statutory mission of promoting 
safety.109 

When an airport sponsor submits an EA to the 
FAA, it is the FAA’s responsibility to “ensure the 
purpose and need is rational and supported by 

                                                           
105 See, e.g., FAA Order 5050.4B, App. 1, Chart 2 (2006) 

(“Sponsor identifies problem (i.e., need) and proposes a 
solution (i.e., purpose) that is an action normally requiring 
an Environmental Assessment (EA)”). 

106 FAA Order 5050.4B, § 707.a(2) (2006). 
107 FAA Order 5050.4B, § 705.b(1) (2006). 
108 J. David Grizzle et al., Navigating the Turbulence of 

Competing Interests: Principles and Practice of the Federal 
Aviation Administration, 75 J. AIR L. & COMM. 777, 779 
(2010) (citing Federal Aviation Reauthorization Act of 
1996, Pub. L. No. 104–264, § 401, 110 Stat. 3213 (1996)). 

109 California v. U.S. Dep’t of Transp., 260 F. Supp. 2d 
969, 974 (N.D. Cal. 2003) (“If the only purpose of airport 
expansion was to improve the safety and convenience of 
existing air service, the FEA might be sufficient to comply 
with NEPA…[T]he FEA states, however, that the need for 
an improved airport is to stimulate regional growth.” (em-
phasis added)). 
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Figure 4. Tendency of Survey Respondents to Consult with FAA to Develop Purpose and Need. 
 
 
current, available data.”110 The FAA may ask the 
airport sponsor to supply “any supporting data, 
inventories, assessments, analyses, or studies” 
that will help justify the airport sponsor’s purpose 
and need, or that will help make it understand-
able to the general public.111 The airport sponsor’s 
“need” will often involve demand for use of the 
airport (particularly the future demand forecast 
at the airport) and the airport’s lack of existing 
capacity to satisfy future demand. In formulating 
its purpose and need, the airport sponsor should 
consult with the FAA to ensure that the airport 
sponsor’s forecasts are reasonably consistent with 
the FAA’s terminal area forecast. The FAA is to 
ensure that the airport sponsor and FAA “resolve 
the differences between those forecasts before 
completing the Purpose and Need.”112 

Responses to the survey conducted for this di-
gest suggest  that  there  is  no standard approach  
 
 

                                                           
110 FAA Order 5050.4B, § 706.b (2006). 
111 FAA Order 1050.1E, § 405c (2004). 
112 FAA Order 5050.4B, § 706.b(3)(c) (2006); see also 

Barnes v. U.S. Dep’t of Transp., 655 F.3d 1124, 1129 n.7, 
1143 (9th Cir. 2011) (overturning the FAA’s approval of an 
EA, where the airport sponsor’s 5-year forecast differed 
significantly from the FAA’s 5-year forecast). 

 
taken by airport sponsors regarding FAA consul-
tation in  formulating  the purpose and  need.  As  
shown in Figure 4, of the 44 survey respondents 
who have prepared EAs from 2004 to the present, 
half of them (22) “never” or “occasionally” consult  
with the FAA, and half of them (22) “usually” or 
“always” consult with the FAA, to develop the 
purpose and need. There are few disadvantages to 
consulting with the FAA, as it is unlikely that the 
FAA will recommend a wholesale change to the 
airport sponsor’s proposed development project at 
the EA stage. As shown in Figure 5, very few EA 
survey respondents (6 of 44, or 14 percent) report 
that the FAA “usually” recommends a change to 
the  airport  sponsor’s  purpose  and  need  in  an 
EA. Survey  respondents  repeatedly  indicated 
that any changes  recommended  by  the  FAA  
were only for “clarification” of the statement, and 
did  not  change  the  project  proposed  by  the 
airport sponsor.  
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Figure 5. Tendency of FAA to Suggest Changes in Airport Sponsor's Purpose and Need. 
 
 
In at least one case identified in the survey, the 

FAA recommended that the airport sponsor refo-
cus the statement of purpose and need on the 
FAA’s statutory mission of promoting safety:  

The [purpose and need (P&N)] for one airport project was 
to install an [instrument landing system (ILS)], with an 
initial need for improved access to the airport in peri-ods 
of inclement weather. Based on [FAA] review comments, 
the P&N was redefined to focus on the safety aspects of 
an ILS, especially for the ability to allow medical flights 
during periods when they would not be able to occur due 
to weather. The shift in emphasis of the P&N did not 
change the proposed project. 

In another case identified in the survey, the 
FAA provided guidance to help the airport spon-
sor revise its purpose and need to better “explain 
the project’s relationship with previously funded 
projects.” Such guidance would help the airport 
sponsor preemptively address concerns about the 
cumulative impact of the proposed development 
project. In short, consulting with the FAA to de-
velop the purpose and need can help the airport 
sponsor strengthen its EA against potential chal-
lenges from the public or non-FAA government 
agencies. 

 

iii. Purpose and Need in the Environmental Impact 
Statement 

As will be discussed further herein, it is the 
FAA’s responsibility to prepare an EIS;  thus,  the  

 
statement of purpose and need in the EIS is the 
FAA’s statement, not that of the airport sponsor. 
The purpose and need in the EIS is to distinguish 
“between the need for the proposed action and the 
desires or preferences of” both the airport sponsor 
and the FAA.113 The airport sponsor plays a lim-
ited supporting role in formulating the purpose 
and need in the EIS. Primarily, the airport spon-
sor is to provide background data requested by 
the FAA to support the FAA’s assessment of pur-
pose and need.114  

If the airport sponsor previously prepared an 
EA, the FAA may directly adopt the purpose and 
need from the airport sponsor’s EA, only if the 
FAA “determines the EA fully explains why FAA 
is considering the proposed action.”115 The airport 
“sponsor’s goals play a large role in determining 
how the purpose and need is stated. …At the 
same time, the goals that Congress has set for the 
[FAA] must also figure into the formulation of the 

                                                           
113 FAA Order 1050.1E, § 506d (2004). 
114 See, e.g., FAA Order 5050.4B, § 904.b(2) (2006) (rec-

ommending that the airport sponsor include “good plan-
ning data” with a proposal for development, “because they 
allow FAA to…[d]efine a purpose and need.”); FAA Order 
1050.1E, § 503 (2004) (showing that the FAA alone “deter-
mines need for EIS,” after the FAA or airport sponsor “col-
lects background data and analyzes information.”). 

115 FAA Order 5050.4B, § 1007.d(2) (2006). 
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statement.”116 Accordingly, the purpose and need 
in the FAA’s EIS may deviate from the purpose 
and need in the airport sponsor’s EA to better re-
flect the FAA’s statutory objectives.117 The pur-
pose and need in the FAA’s EIS will typically fo-
cus on how the proposed development promotes 
safety.118  

Generally, the airport sponsor need not be con-
cerned that the FAA will radically alter the pro-
posed development project based on the FAA’s 
revised statement of purpose and need. Even 
where the FAA does not directly adopt the airport 
sponsor’s purpose and need, the airport sponsor’s 
purpose and need is still relevant to any action 
approved by the FAA.119 All survey respondents 
with EIS experience reported that the FAA’s EIS 
directly adopted the airport sponsor’s purpose and 
need from the EA without making any changes. 

Historically, a bigger concern for airport spon-
sors has been that other state or federal agencies, 
with different statutory objectives than the FAA, 
conducting a parallel environmental review under 
a special-purpose or mini-NEPA law, might rec-
ommend a different project than that proposed by 
the airport sponsor, because the non-FAA agency 
may define the project’s purpose and need differ-
ently.120 Even if the non-FAA agency recom-
mended the same project as proposed by the air-
port sponsor and the FAA, a different statement 
of purpose and need by the non-FAA agency could 
make the project recommendation the subject of a 

                                                           
116 Alliance for Legal Action v. FAA, 69 F. App’x 617, 

622 (4th Cir. 2003) (citing Citizens Against Burlington, 
Inc. v. Busey, 938 F.2d 190, 196 (D.C. Cir. 1991)). 

117 Florida Clean Water Network, Inc. v. Grosskruger, 
587 F. Supp. 2d 1236, 1244 (M.D. Fla. 2008) (“In its Record 
of Decision, the FAA noted that its own evaluation of the 
project purpose coincided with the [airport sponsor]’s ‘ex-
cept in the area of economic goals and forecast aviation 
demand.’”). 

118 See Town of Stratford, Conn. v. FAA, 285 F.3d 84, 86 
(D.C. Cir. 2002) (“[T]he FAA prepared an EIS evaluating 
possible safety measures at the airport. The EIS’ State-
ment of Purpose and Need outlined its general objective of 
increasing safety.”). 

119 Natural Res. Def. Council v. FAA, 564 F.3d 549, 568 
(2d Cir. 2009) (upholding an EIS where the FAA deter-
mined that only the airport sponsor’s proposed project 
“meets both the FAA’s and the Airport Sponsor’s purposes 
and needs”). 

120 This has been a prevalent occurrence where the U.S. 
Army Corps of Engineers performs a parallel environ-
mental review of a proposed airport development project 
under the Clean Water Act. See infra notes 121–22, 124–
25. 

legal challenge.121 Since non-FAA agencies do not 
share the FAA’s statutory mission, such an 
agency’s decision to directly adopt the airport 
sponsor’s or FAA’s statement of purpose and need 
could also historically be subject to legal chal-
lenge.122 

The streamlined environmental review process 
for any “airport capacity expansion project at a 
congested airport,” or for any project designated 
by the FAA as “an aviation safety project or avia-
tion security project,”123 helps resolve these legal 
challenges. For any such project, the FAA is re-
quired “to request and consider comments on pro-
ject purpose and need from interested people and 
governmental entities according to the NEPA 
process.”124 However, the final statement of pur-
pose and need in the EIS is the FAA’s alone, and 
all other participating government agencies, as 
well as the airport sponsor, “are bound by the pro-
ject purpose and need” defined by the FAA.125 In 
the survey conducted for this digest, only one sur-
vey respondent with EIS experience reported that 
the FAA revised its purpose and need in the EIS 
to address comments from other government 
agencies. 
                                                           

121 See Fla. Clean Water Network, Inc. v. Grosskruger, 
587 F. Supp. 2d 1236, 1241 (M.D. Fla. 2008)  

In evaluating the project, the Corps, like the FAA, considered 
FAA safety and design standards and included the [airport 
sponsor]’s request for a runway that could support international 
flights. The Corps [unlike the FAA] also included the need for 
the project to be compatible with local and regional planning ef-
forts. 
122 See Alliance for Legal Action v. U.S. Army Corps of 

Eng’rs, 314 F. Supp. 2d 534, 550 (M.D.N.C. 2004) (The 
Corps noted that “given our own lack of expertise in the 
area of airport expansion, the FAA is the appropriate 
agency to determine the applicant’s purpose and need for 
the project. Our analysis of the FAA-FEIS indicates that 
FAA has done an adequate job of analyzing the purpose 
and need for the project.”). 

123 49 U.S.C. § 47171 (2012). 
124 FAA Order 5050.4B, § 1505.i(2) (2006); see also Nat’l 

Mitigation Banking Ass’n v. U.S. Army Corps of Eng’rs, 
No. 06-CV-2820, 2007 U.S. Dist. LEXIS 10528, at *11 (N.D. 
Ill. Feb. 14, 2007) (“When and as requested by FAA, the 
Corps will attend and participate in O'Hare Modernization 
EIS meetings, particularly as related to project purpose 
and need.”). 

125 FAA Order 5050.4B, § 1505.i(1) (2006); see also Nat’l 
Mitigation Banking Ass’n v. U.S. Army Corps of Eng’rs, 
No. 06-CV-2820, 2007 U.S. Dist. LEXIS 10528, at *28 (N.D. 
Ill. Feb. 14, 2007) (“The Corps stated that it was a cooper-
ating agency in the review of the DEIS, and that it ‘agreed 
to adopt and incorporate the [FEIS] into our decision mak-
ing process with respect to key issues such as…purpose 
and need.’”). 

The Role of the Airport Sponsor in Airport Planning and Environmental Reviews of Proposed Development Projects Under the National Environmental Policy ...

Copyright National Academy of Sciences. All rights reserved.

http://www.nap.edu/22386


 18 

B. Environmental Impacts 
As discussed in Section I, under NEPA, both 

the EA and the EIS are to discuss the environ-
mental impacts of the proposed development pro-
ject. This section examines the role of the airport 
sponsor in analyzing and documenting environ-
mental impacts of proposed development projects 
at different stages in the environmental review 
process. 

i. Impact Analysis at the Pre-NEPA Planning Stage 
Although detailed EIS’s are not typically per-

formed at the planning stage, airport sponsors are 
directed to “critically analyze…the environmental 
issues” related to a proposed development project 
“during early project planning.”126 The airport 
sponsor’s environmental impact analysis at the 
planning stage is largely limited to 1) identifying 
potential environmental impacts that will have to 
be considered as the project moves forward (such 
as affected environmental resources protected by 
special-purpose environmental laws), and 
2) developing good planning data (e.g., demand 
forecasts) that will be used in later detailed envi-
ronmental impact studies. 

When a proposed development project is first 
identified, the airport sponsor is encouraged to 
contact both the FAA and the airport’s own envi-
ronmental consultants “early in master planning 
efforts.”127 The purpose of this early contact is “to 
identify potential major environmental impacts” 
before the NEPA environmental review process 
officially begins.128 This is both to identify the en-
vironmental impact analyses that may be re-
quired under NEPA, and also to avoid delays in 
funding approval because an affected environ-
mental resource is identified late in the NEPA 
process. The FAA and the airport sponsor’s envi-
ronmental consultants should help identify both 
environmental concerns that are typically associ-
ated with airport development projects of that 
type,129 as well as specific environmental re-
sources near the airport that may implicate spe-
cial-purpose environmental laws.130 The airport 
sponsor is also to consider how the potential envi-
ronmental impacts identified during the planning 
stage “could potentially affect airport opera-
tions.”131 
                                                           

126 FAA Order 5050.4B, § 501.b (2006). 
127 FAA Order 5050.4B, § 201.b(1) (2006). 
128 FAA Order 5050.4B, § 501.b(2) (2006). 
129 FAA Order 5050.4B, § 501.b(1) (2006). 
130 FAA Order 5050.4B, § 201.b(1)(a) (2006). 
131 FAA Order 5050.4B, § 911.a(1) (2006). 

In addition to identifying potential environ-
mental impacts, the airport sponsor is expected to 
gather data during the planning stage that will be 
used in environmental impact analyses later in 
the NEPA process. The airport sponsor and/or the 
FAA will later rely upon accurate planning data 
to efficiently “[p]rovide analyses of potential envi-
ronmental impacts the proposed project and its 
reasonable alternatives could cause.”132 Planning 
data that the airport sponsor should gather in 
anticipation of NEPA include accurate aircraft 
operations forecasts, the airport’s existing capac-
ity, facility requirements to accommodate the 
forecasts, and an up-to-date ALP showing all pro-
posed development.133 Later, during the NEPA 
process, the “FAA will consider whether the [air-
port] sponsor provided sufficient planning data or 
information to meaningfully evaluate…potential 
environmental effects.”134 The FAA strongly em-
phasizes the relationship between a successful 
NEPA process and good planning data supplied by 
the airport sponsor: 

During the past decade, [FAA] has found that a lack of 
well-conceived and well-developed airport planning in-
formation or failure to resolve planning issues have 
caused substantial delays in the NEPA process. Many 
times these delays were not NEPA-related, but were due 
to a lack of good planning data. This lack of data severely 
hampered FAA’s ability to meaningfully evaluate project 
impacts and prepare the EIS.135 

Often, noise will be the environmental impact 
of greatest concern anticipated from a proposed 
development project. Therefore, impact data gath-
ered at the planning stage should include any ex-
isting NEMs depicting the existing airport layout. 
A NEM illustrates the anticipated noise impacts 
based on forecast airport operations at the airport 
for a forecast period at least 5 years in the future, 
calculated using the FAA’s standardized noise 
impact analysis methodology.136 A NEM also illus-
trates the compatibility of surrounding land uses 
with the anticipated noise impact of the airport as 
it exists,137 so the NEM can be an important plan-
ning tool for identifying nearby land uses or spe-
cially protected environmental resources that 
could be sensitive to additional development and 

                                                           
132 FAA Order 5050.4B, § 502.c (2006); see also FAA Or-

der 5050.4B, §§ 503.b, 904.b(2)(c) (2006). 
133 FAA Order 5050.4B, § 503.a (2006). 
134 FAA Order 5050.4B, § 904.b(1) (2006).  
135 FAA Order 5050.4B, § 904.b(1) (2006). 
136 14 C.F.R. § 150.21(a)(1) (2012). 
137 14 C.F.R. § 150.21(a)(2) (2012). 
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increased noise exposure.138 A NEM depicting a 
proposed new development might not be prepared 
at the development planning stage (since a simi-
lar analysis will be required later in an EA or 
EIS),139 but any existing NEMs illustrating poten-
tial adverse noise impacts from existing airport 
development to noise-sensitive land uses sur-
rounding the airport should be incorporated into 
the development planning process.140 If the airport 
sponsor has concerns about the noise impacts of 
the existing airport layout, a NEM may be pre-
pared at the planning stage as a precursor to a 
Noise Compatibility Program to mitigate the 
noise from existing development,141 regardless of 
whether any new development is ultimately pro-
posed. One purpose of a Noise Compatibility Pro-
gram is to allow an airport sponsor to further as-
sess the noise impact of an airport’s existing 
layout and operations,142 and that impact analysis 
should influence future development planning. 

ii. Impact Analysis for the Categorical Exclusion 
If a proposed development project is not a ma-

jor federal action, or will not have a significant 
environmental impact, then the project is cate-
gorically excluded from environmental impact 
analysis under NEPA. As a general rule, a Cate-
gorical Exclusion is appropriate where a proposed 
development project “does not create environ-
mental impacts outside the airport property.”143 
Airport sponsors may wonder how they can de-
termine that there will not be significant envi-
ronmental impacts without first performing a 
NEPA environmental impact analysis. The sug-
gested process follows. 

First, the airport sponsor should review lists of 
typical Categorical Exclusions provided by the 
FAA, to determine whether the proposed devel-
opment project would ordinarily qualify for a 
Categorical Exclusion.144 The fact that a certain 
type of development project appears on a list of 
Categorical Exclusions does not automatically 
exempt the project from NEPA; there may be ex-
traordinary circumstances associated with any 
                                                           

138 FAA Order 5050.4B, § 503.c (2006). 
139 FAA Order 1050.1E, App. A, § 14 (2004). 
140 FAA Order 5050.4B, § 503.c (2006). 
141 14 C.F.R. § 150.23 (2012). 
142 14 C.F.R. § B150.1(b)(1) (2012). 
143 West v. FAA, 320 F. App’x 782, 783 (9th Cir. 2009) 

(upholding the FAA’s categorical exclusion of a project for 
the “repair, strengthening, and resurfacing of an existing 
runway”). 

144 FAA Order 5050.4B, Chart 1 (2006). 

proposed development project that would require 
the airport sponsor to undergo NEPA review.  

As a general rule, administrative, regulatory, 
and certification actions that do not involve air-
port development or expansion of airport opera-
tions are categorically excluded and are unlikely 
to involve extraordinary circumstances.145  Typical 
Categorical Exclusions under this category in-
clude obtaining conditional approval of an ALP, 
accepting federal grants to perform airport plan-
ning or to prepare NEPA documents, and accept-
ing federal grants to prepare NEMs and Noise 
Compatibility Programs.  

Also as a general rule, airport sponsors should 
assume that airport development activities that 
involve some construction, but do not expand the 
airport’s capacity, might involve extraordinary 
circumstances even if they would otherwise be 
categorically excluded.146  Typical Categorical Ex-
clusions under this category include repair of or 
improvement to existing runways; construction of 
new taxiways, aprons, and roads; installation of 
equipment such as airfield lighting; and imple-
mentation of Noise Compatibility Programs (in-
cluding any associated revisions to an ALP to re-
flect the noise mitigation measures).  

After reviewing the FAA’s lists of typical Cate-
gorical Exclusions, the airport sponsor is to review 
lists of extraordinary circumstances compiled by 
the FAA.147 Airport development activities typi-
cally involve extraordinary circumstances if they 
affect an environmental resource protected by 
special-purpose environmental laws apart from 
NEPA. If the proposed development would create 
a noise impact in a noise-sensitive area (e.g., as 
indicated on a NEM), it involves extraordinary 
circumstances.148 Also, extraordinary circum-
stances are involved if the cumulative impact of 
the proposed development project (in conjunction 
with past and future development at the airport) 
would likely be significant.149 Finally, extraordi-
                                                           

145 The FAA publishes lists of typical administrative, 
regulatory, and certification actions that are categorically 
excluded. FAA Order 5050.4B, App. 1, Table 6-1 (2006); 
FAA Order 1050.1E, §§ 307–308 (2004). 

146 The FAA publishes lists of typical airport develop-
ment activities that are categorically excluded, but may 
involve extraordinary circumstances. FAA Order 5050.4B, 
Table 6-2 (2006); FAA Order 1050.1E, §§ 309–310 (2004). 

147 FAA Order 5050.4B, § 603.b (2006); see also FAA Or-
der 5050.4B, Chart 1 (2006). The FAA publishes lists of 
typical extraordinary circumstances. FAA Order 5050.4B, 
Table 6-3 (2006); FAA Order 1050.1E, § 304 (2004).  

148 FAA Order 1050.1E, § 304f (2004). 
149 FAA Order 1050.1E, § 304k (2004). 
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nary circumstances are involved if the proposed 
development is “likely to be highly controversial 
on environmental grounds,” such as when there is 
“reasonable disagreement” over whether the pro-
posed development project will have significant 
environmental impacts.150 Therefore, to determine 
whether there are extraordinary circumstances, 
the airport sponsor must at least perform a pre-
liminary assessment of the environmental im-
pacts of the development that the airport sponsor 
seeks to categorically exclude from NEPA review. 

The mere presence of extraordinary circum-
stances does not necessarily mean that NEPA re-
view is required.151 The FAA (not the airport spon-
sor) is ultimately responsible for determining 
whether extraordinary circumstances exist, and 
whether a proposed development project can be 
categorically excluded.152 After reviewing the 
FAA’s lists of typical Categorical Exclusions and 
the FAA’s lists of extraordinary circumstances, 
the airport sponsor should contact the FAA to con-
firm whether a Categorical Exclusion is appropri-
ate for the project, given the anticipated environ-
mental impacts. The FAA will determine whether 
the action can be categorically excluded despite 
extraordinary circumstances, or whether the air-
port sponsor will need to prepare an EA.153  

In some cases, the FAA may categorically ex-
clude a proposed development project even though 
extraordinary circumstances do exist, such as the 
applicability of special-purpose environmental 
laws. In those cases, even though the activity is 
excluded from NEPA review, the airport sponsor 
and the FAA still must prepare any documenta-
tion that may be required to comply with the spe-
cial-purpose laws.154 Generally, the airport spon-
sor is responsible for performing any analytical 
studies required by the special-purpose laws (e.g., 
to show that the environmental impact of the pro-
posed activity will be below the exemption thresh-
                                                           

150 FAA Order 1050.1E, § 304i (2004). 
151 FAA Order 1050.1E, § 304 (2004) (“The presence of 

one or more of [extraordinary] circumstance(s) in connec-
tion with a proposed action is not necessarily a reason to 
prepare an EA or EIS.”). 

152 FAA Order 5050.4B, §§ 506, 605 (2006). 
153 See Giuliano v. State, No. X01UWYCV014002704S, 

2007 Conn. Super. LEXIS 3467, at *4 (Dec. 20, 2007) (FAA 
declining to categorically exclude a departure change due 
to extraordinary circumstances (i.e., the change would oc-
cur “in a noise sensitive area”), and informing the airport 
sponsor that an EA was required). 

154 FAA Order 5050.4B, Chart 1 (2006) (“Sponsor and/or 
FAA prepare required documentation to comply with spe-
cial purpose laws that apply to the proposed action.”) 

olds for the special-purpose laws), and for provid-
ing the FAA with documentation of the studies.155 
Ultimately, however, it is not the airport sponsor’s 
obligation, but rather the obligation of the FAA, to 
determine that the project conforms to federal 
special-purpose laws.156 

The airport sponsor must be consistent in its 
interpretations of the FAA criteria for Categorical 
Exclusions, and whether Categorical Exclusions 
apply to development proposals made by airport 
tenants. Airport sponsors are required to avoid 
discriminatory treatment of their tenants, so as 
not to give one tenant an economic advantage 
over the other.157  In 2008, an airport maintenance 
business at the Modesto City-County Airport com-
plained of economic discrimination when the air-
port sponsor first told the tenant that installation 
of fuel storage tanks would be categorically ex-
cluded from NEPA and CEQA, then later in-
formed the tenant that environmental review 
would be required.158 The FAA found that the air-
port sponsor was not acting in a discriminatory 
manner. However, the FAA cautioned the airport 
sponsor to establish 

minimum standards that address various aeronautical 
activities that businesses may wish to engage in on the 
Airport, including any environmental reviews that would 
potentially be required…. Once the airport sponsor has 
established minimum standards, it should apply them ob-
jectively and uniformly to all similarly situated on-airport 
aeronautical activities and services. Therefore, the air-
port sponsor should consider the FAA’s lists of typical 
Categorical Exclusions and extraordinary circumstances, 
then document any additional circumstances in which the 
airport sponsor might require its tenants to undergo envi-
ronmental review for typically excluded activities. 

If the FAA grants a Categorical Exclusion for a 
proposed development, then NEPA does not ap-
ply. Thus, the airport sponsor is not required to 

                                                           
155 FAA Order 5050.4B, § 603b (2006); see also City of 

Tempe v. FAA, 239 F. Supp. 2d 55, 60 n.5 (D.D.C. 2003) 
(FAA reviewing emissions study prepared by a consultant 
for the airport sponsor, to determine that a runway expan-
sion project would have a de minimis impact on air quality 
and thus fall below the conformity threshold for the Clean 
Air Act). 

156 FAA Order 1050.1E, § 306 (2004); see also City of 
Tempe v. FAA, 239 F. Supp. 2d 55, 62 (D.D.C. 2003) (“[I]t 
is not the airport [sponsor] which has an obligation under 
federal law to perform a conformity determination; rather, 
it is the federal agency (the FAA).”). 

157 FAA Airport Sponsor Grant Assurance 22 (2012). 
158 Corbett v. City of Modesto, FAA Docket No. 16-08-10 

(Apr. 5, 2010). 
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further consider alternatives to the proposed de-
velopment or ways to mitigate the environmental 
impact of the proposed development. The analysis 
begins and ends with the determination that the 
environmental impact is so insignificant that the 
activity is categorically excluded from NEPA. 

iii. Impact Analysis in the Environmental 
Assessment 

If a proposed development project cannot be 
categorically excluded, the next step typically is 
preparation of an EA, to determine whether the 
project will have a significant environmental im-
pact.159 The EA is to contain “concise analyses” of 
the potential environmental impacts of 1) the pro-
posed development project, 2) reasonable alterna-
tives to the project, and 3) no action.160 Prepara-
tion of the EA is typically the responsibility of the 
airport sponsor (or an environmental consultant 
hired by the airport sponsor). 

The FAA prescribes methods for analyzing en-
vironmental impacts and specifies numeric 
thresholds for determining whether the antici-
pated environmental impacts will be “significant” 
for most potential impact categories.161 Impact 
categories that will usually be analyzed in the EA 
include noise, light emissions or visual impacts, 
air quality, and water quality or impact on water 
resources (e.g., due to construction runoff). Other 
impact categories apply when extraordinary cir-
cumstances (e.g., historical sites or wetlands) im-
plicate special-purpose environmental laws.  

Often, noise will be the environmental impact 
of greatest concern anticipated from a proposed 
development project. The FAA-approved analysis 
methodology for assessing noise impacts in an EA 
(or EIS) is similar to the methodology used in 
preparation of NEMs and Noise Compatibility 
Programs.162 NEMs depicting the existing airport 
layout can be incorporated into an EA (or EIS), 
although existing NEMs are not likely to be suffi-
cient to depict the noise impact of the proposed 

                                                           
159 Berger, supra note 21, at 287. 
160 FAA Order 5050.4B, § 706.f (2006). 
161 The FAA has documented the typical impact catego-

ries, prescribed analytical methods, and “significant” im-
pact thresholds. FAA Order 1050.1E, App. A (2004). 

162 Compare FAA Order 1050.1E, App. A, § 14.3 (2006), 
with 14 C.F.R. § 150.21(b) (2012); see also Heide v. Molnau, 
FAA Docket Nos. 16-04-11, 16-05-05, 16-05-15 (Jul. 7, 
2006) (explaining that the FAA uses the day/night noise 
level (DNL) metric to assess noise impacts under both 
NEPA and 14 C.F.R. pt. 150). 

development.163 Specifically, existing NEMs (as 
long as they are based on current forecast data) 
may accurately represent the noise impact of the 
“no action” alternative, for comparison with the 
noise impact of the proposed development. (Like-
wise, the noise impact analysis prepared for an 
EA or EIS may be used after the project has been 
constructed, like a NEM, in support of a Noise 
Compatibility Program.164) 

For some impact categories, the environmental 
impact analysis performed by the airport sponsor 
for an EA may be substantially the same as what 
would be required in an EIS,165 particularly where 
the environmental impact in a given category is 
not likely to be significant, or where the environ-
mental impact is relatively easy to quantify with-
out special studies. For other impact categories, 
the EA may anticipate further special studies. For 
example, if the EA indicates that the environ-
mental impact in a certain category is likely to be 
significant, so that an EIS will need to be pre-
pared by the FAA, the airport sponsor may elect 
not to perform the special studies at the EA stage 
and defer them to the EIS. Likewise, where the 
proposed development project is expected to re-
duce adverse environmental impacts (e.g., a Noise 
Compatibility Program), the airport sponsor may 
issue an EA prior to performing time-consuming 
special studies in that impact category.166 In the 
general case, however, where the airport sponsor 
hopes to obtain a FONSI (and thus avoid prepara-
tion of an EIS), but the project is likely to have 
adverse environmental impacts, the EA should 
not be issued before all analytical studies are 
complete. The analyses generally need to be avail-
able to the FAA to consider when deciding 

                                                           
163 FAA Advisory Circular 150/5020-1, § 26 (1983); see 

also FAA Order 1050.1E, App. A, § 14.7 (2006). 
164 FAA Advisory Circular 150/5020-1, § 23 (1983). 
165 See, e.g., FAA Order 1050.1E, App. A, § 12.3a (2004) 

(“The EIS description of potential annoyance from airport 
lighting and measures to minimize the effects should be 
documented in a similar fashion in an EIS to that in an 
EA. …It is possible that the responsible FAA official will 
judge that a special lighting study is warranted” for the 
EIS.). 

166 See, e.g., Giuliano v. State, No.  
X01UWYCV014002704S, 2007 Conn. Super. LEXIS 3467, 
at *5 (Dec. 20, 2007)  

Although the FAA advised the state to consider conducting 
the [Noise Compatibility Program], rather than a smaller study 
of just runway 24 departures, [the airport sponsor] opted for the 
smaller scale study of runway 24. [The airport sponsor] did so 
because the [Noise Compatibility Program] would have taken 
several years to complete and he did not feel that it was appro-
priate for those affected by the change implemented. 
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whether to issue a FONSI, and may need to be 
made available to the public (as discussed in Sec-
tion III.D.i herein) so that the public can ade-
quately review and comment upon the EA.167 

Whereas the discussion of alternatives is the 
“heart” of the EIS, the discussion of environ-
mental impacts of the airport sponsor’s proposed 
development project is “the critical part” of the 
EA.168 This is because the main purpose of the EA 
is to allow the FAA to determine whether it can 
issue a FONSI—effectively approving the project 
without subjecting it to further environmental 
review. If the airport sponsor’s EA suggests that 
environmental impacts in any impact category are 
likely to exceed the FAA’s “significance” thresh-
olds, or that environmental impacts cannot be sat-
isfactorily mitigated down to insignificant levels, 
a FONSI cannot be issued and the FAA will need 
to prepare an EIS.169 However, even if the airport 
sponsor determines that significant environ-
mental impacts are not likely, the FAA is required 
to “carefully review” the EA170 and take a “hard 
look” at the airport sponsor’s analysis. A FONSI 
may be issued if the airport sponsor’s analysis in 
the EA properly assesses that all environmental 
impacts of the project (as approved) will be below 
the FAA’s “significance” thresholds, as courts will 
defer to the FAA’s interpretation of what consti-
tutes a “significant” environmental impact. How-
ever, the FAA’s FONSI will be subject to legal 
challenge if the EA indicates that the airport 
sponsor did not satisfy all NEPA procedural re-
quirements, because “Congress did not entrust 
administration of NEPA to the FAA alone.”171 In 
particular, the FAA’s FONSI is subject to legal 
challenge if the EA suggests that the airport spon-

                                                           
167 California v. U.S. Dep’t of Transp., 260 F. Supp. 2d 

969, 973 n.5 (N.D. Cal. 2003) (“Even if it is proper to con-
sider all subsequent documents as part of the FEA, the 
environmental analysis is still lacking because aspects of 
the environmental impacts…were not appropriately evalu-
ated in any document. Moreover, as far as I can tell, analy-
ses subsequent to the FEA were not subject to public com-
ment.”). 

168 Berger, supra note 21, at 301. 
169 FAA Order 1050.1E, App. A, § 1.6 (2004). 
170 See, e.g., Safeguarding the Historic Hanson Area’s Ir-

replaceable Res., Inc. v. FAA, 651 F.3d 202, 217 (1st Cir. 
2011) (upholding the FAA’s FONSI where the EA relied 
heavily on an older environmental status and planning 
report prepared by the airport sponsor, but the FAA “care-
fully reviewed” the report’s analysis of environmental im-
pacts). 

171 Grand Canyon Trust v. FAA, 290 F.3d 339, 342 (D.C. 
Cir. 2002). 

sor inadequately analyzed the cumulative impact 
of the proposed development project along with all 
past and reasonably anticipated future develop-
ment at the airport.172 

The EA or FONSI should document whether 
the proposed development project will affect envi-
ronmental resources protected by special-purpose 
laws.173 However, because these special-purpose 
laws exist apart from NEPA, there may be addi-
tional permitting and public notice requirements 
under special-purpose laws that must be satisfied 
prior to proceeding with the project, even if the 
EA suggests there will be no significant environ-
mental impact in the category governed by a 
given special-purpose law. Generally, the FAA 
will confer with the agency responsible for admin-
istering the special-purpose law, or the agency 
with jurisdiction over the protected environ-
mental resource, to confirm whether the airport 
sponsor’s analysis in the EA suggests there will be 
a significant impact in that impact category (i.e., 
whether an EIS must be prepared). In those cases, 
the non-FAA agency with special-purpose juris-
diction generally must consent to the proposed 
development project (indicating that the agency is 
satisfied that any significant impacts to specially 
protected resources will be mitigated to acceptable 
levels) before the FAA can issue a FONSI.174 The 
terminology for describing environmental impacts 
under some special-purpose laws may be different 
than under NEPA (e.g., “compatibility,”175 “con-
formity,”176 or “consistency”177 determination 
rather than “significant impact”). In some cases, 
the different terminology may imply that there is 
a different numeric threshold for invoking a spe-
cial-purpose law than the FAA’s “significant im-
pact” threshold under NEPA.178 Although the FAA 
                                                           

172 See supra note 28 and accompanying text; see also 
Grand Canyon Trust v. FAA, 290 F.3d 339, 345 (D.C. Cir. 
2002). 

173 FAA Order 1050.1E, § 406b(4) (2004). 
174 See, e.g., FAA Order 1050.1E, App. A, § 3.4a (2004) 
175 See, e.g., FAA Order 1050.1E, App. A, § 4.3 (2004). 
176 See, e.g., FAA Order 1050.1E, App. A, § 2.1h (2004). 
177 See, e.g., FAA Order 1050.1E, App. A, § 3.4a (2004). 
178 For example, what constitutes an “adverse effect” to 

a historical resource under special-purpose laws may not 
rise to the level of a “significant impact” under NEPA, and 
thus a FONSI might still be issued despite such an “ad-
verse effect.” FAA Order 1050.1E, App. A, § 11.3 (2004). 
But “substantial impairment” of a historical resource un-
der special-purpose laws generally is comparable to a “sig-
nificant impact” under NEPA and does require an EIS. 
Likewise, a “significant impact” to an endangered species 
under special-purpose laws is one that would tend to make 
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will be primarily responsible for consulting with 
the outside agency, the airport sponsor should be 
prepared to provide additional analysis or data in 
these impact categories, above and beyond what 
may be required by the FAA for NEPA purposes, 
in order to obtain the necessary permit or consent 
from the outside agency. 

iv. Impact Analysis in the Environmental Impact 
Statement 

An EIS must be prepared if the airport spon-
sor’s EA suggests that the proposed development 
project would have significant environmental im-
pacts that cannot be satisfactorily mitigated, or if 
the FAA does not issue a FONSI for any reason, 
and the airport sponsor still wishes to proceed 
with the project. Where it is clear that there will 
be significant impacts, or that the project is highly 
controversial on environmental grounds, the FAA 
may even bypass the EA and proceed directly to 
preparation of the EIS.179 (The airport sponsor 
may also be required to prepare an EIS or equiva-
lent EIR under a state mini-NEPA law. However, 
where the FAA is preparing an EIS, this require-
ment is typically satisfied by the airport sponsor’s 
adoption of the FAA’s EIS, and the airport spon-
sor becomes merely a participant in the FAA’s 
coordinated environmental review process.180) 

Because the EIS is prepared by the FAA (or a 
contractor working under the direction of the 
FAA), not the airport sponsor, the airport spon-
sor’s role is much reduced in comparison to the 
airport sponsor’s role in preparing the EA. How-
ever, although the FAA controls the content of the 
EIS, the airport sponsor still plays an important 
role, because the airport sponsor is uniquely situ-
ated to provide the FAA with the data required to 
support the FAA’s environmental impact analy-
sis.181 The FAA’s discussion of environmental im-

                                                                                              
the species extinct, but lesser impacts (than extinction) can 
be considered “significant impacts” for NEPA purposes and 
trigger preparation of an EIS. FAA Order 1050.1E, App. A, 
§ 8.3 (2004). 

179 See, e.g., St. John’s United Church of Christ v. City of 
Chicago, 502 F.3d 616, 620 (7th Cir. 2007) (FAA decided to 
prepare an EIS shortly after the airport sponsor an-
nounced its plan to increase airport capacity). 

180 See, e.g., Communities Against Runway Expansion, 
Inc. v. FAA, 355 F.3d 678, 687 (D.C. Cir. 2004) (“As a coop-
erating state agency in a joint federal-state environmental 
review, [the airport sponsor] had a significant official role 
to play in jointly overseeing the preparation of the EIS.”). 

181 Id. (The airport sponsor is “in a unique position to 
provide valuable information about the project; its exclu-

pacts in the EIS may rely heavily on the airport 
sponsor’s previous discussion of environmental 
impacts in an EA, especially for impact categories 
or environmental resources that are not expected 
to be significantly impacted.182 The FAA will tell 
the airport sponsor what additional environ-
mental studies the airport sponsor needs to per-
form and what additional environmental data the 
FAA needs from the airport sponsor for the FAA 
to complete the EIS.183 

The airport sponsor is often best situated to de-
scribe all past development at the airport, includ-
ing efforts made by the airport over time to be 
compatible with existing land uses around the 
airport (such as Noise Compatibility Programs).184 
This is key information for the cumulative impact 
analysis that is required in the EIS. Failure to 
adequately consider the cumulative impact of the 
proposed project in conjunction with all past and 
reasonably foreseeable future development is one 
of the most likely reasons that an EIS may be 
overturned on a legal challenge.185 

While the FAA’s EIS is being prepared, the air-
port sponsor may continue to perform such pre-
liminary work (including special-purpose envi-
ronmental impact analyses) as may be required to 
obtain the necessary permits or financial assis-
tance from other federal, state, or local agen-
cies.186 However, the allowable preliminary work 
generally will not include any significant con-
struction activity. If the FAA learns that the air-
port sponsor “is about to take an action…that 
would have an adverse environmental impact…, 
the responsible FAA official shall promptly notify 
the applicant that the FAA will take appropriate 
action to insure that the objectives and procedures 
of NEPA are achieved.”187 In other words, the air-
port sponsor has an obligation to not create any 
adverse environmental impacts until the proposed 
development has been finally approved by the 
FAA and recorded in an ROD. 

                                                                                              
sion from the environmental review process would have 
been counterproductive, to say the least.”). 

182 FAA Order 5050.4B, § 1007.g(4) (2006). 
183 FAA Order 5050.4B, § 904.a (2006). 
184 FAA Order 5050.4B, § 911.b(1) (2006). 
185 See supra note 28 and accompanying text. 
186 FAA Order 1050.1E, § 522b (2006). 
187 FAA Order 1050.1E, § 522b (2006). 
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C. Alternatives  

i. Alternatives Analysis at the Pre-NEPA Planning 
Stage 

The airport sponsor’s analysis of alternatives to 
its proposed development begins during project 
planning, well before the NEPA process. The FAA 
advises, “during early project planning, it is criti-
cal that the airport sponsor critically analyze” fea-
sible alternatives to its proposed development pro-
ject (“reasonable ways to achieve the goal”) as well 
as “the environmental issues surrounding the al-
ternatives considered to achieve that goal.”188 It is 
rare that any significant development project will 
completely satisfy the airport sponsor’s purpose 
and need without having adverse environmental 
impacts; therefore, realistic alternatives often 
consist of combinations of proposed development 
projects and mitigation strategies.189  

“[T]he range of reasonable alternatives during 
an airport sponsor’s master planning process is 
different than the range of alternatives needed for 
the NEPA process.”190 During project planning, 
“the widest range of layout or design options ex-
ists,” so the airport sponsor can consider a wider 
range of alternatives that might have less envi-
ronmental impact. For example, in Barnes v. 
DOT,191 the airport sponsor considered two alter-
natives (“increasing radar coverage and building 
additional exit taxiways to the primary runway”) 
during master planning before concluding that its 
preferred approach for increasing capacity was 
adding a new runway. Later, during the NEPA 
process, the airport sponsor did not seriously con-
sider any alternatives that did not include the 
new runway (except for the NEPA-required “no 
action” alternative).192 The other taxiway alterna-
tives considered during master planning were no 
longer under consideration during the NEPA 
process because they failed to satisfy the airport 
sponsor’s purpose and need.193 During master 
planning, however, considering a wider range of 
alternatives (e.g., the taxiway alternatives) can 
help the airport sponsor formulate its justification 
                                                           

188 FAA Order 5050.4B, § 501.b (2006). 
189 FAA Advisory Circular 150/5020-1, § 306 (1983). 
190 FAA Order 5050.4B, § 504.d (2006). 
191 655 F.3d 1124, 1128 (9th Cir. 2011). 
192 Id. at 1129 (“The alternatives differed only as to the 

new location of the Charlie helipad, which needed to be 
moved in order to make room for the new runway.”). 

193 Id. (“The [airport sponsor] eliminated five of these al-
ternatives as not meeting the purpose and need of the pro-
ject and focused on the three remaining alternatives.”). 

for its proposed development project because the 
sponsor is forced to articulate the reasons why it 
has rejected alternatives that would have less en-
vironmental impact than the airport sponsor’s 
preferred approach. 

NEMs, depicting the noise impact of the exist-
ing airport layout and noise-sensitive land uses 
surrounding the airport, can be a valuable tool for 
identifying the feasibility of alternatives. The 
NEM may indicate that there are existing noise 
concerns or incompatible land uses surrounding 
the airport, even in the absence of new develop-
ment. If the additional impact of the proposed de-
velopment project would not be tolerable without 
a plan to mitigate existing noise impacts, the air-
port sponsor would prefer to identify that issue 
during the planning stage. The planning process 
may indicate to the airport sponsor the need to 
enter into a Noise Compatibility Program instead 
of, or in combination with, the proposed develop-
ment. In planning a Noise Compatibility Program, 
the airport sponsor will consider a wide range of 
alternatives including noise controls and land use 
controls.194 One purpose of a Noise Compatibility 
Program is for an airport sponsor to further exam-
ine the costs and benefits of various alternative 
approaches to noise reduction.195 

During project planning, the airport sponsor is 
also directed to consider whether the proposed 
development project will implicate special-
purpose laws or specially protected environmental 
resources.196 If so, then it is likely that there will 
be stricter criteria for alternatives considered 
later during the NEPA phase, and the airport 
sponsor may begin considering whether there are 
“practicable, possible, or prudent alternatives” 
that would entirely avoid impacting specially pro-
tected environmental resources.197 Identifying 
such alternatives early in the planning stage 
could help the sponsor avoid preparing an EIS or 
EA later, especially if the airport sponsor decides 
that it can accept the more environmentally-
friendly alternative. 

ii. Alternatives Analysis in the Environmental 
Assessment 

If the airport sponsor’s proposed development 
project cannot be categorically excluded, an EA 
must be prepared. Because the airport sponsor 
prepares the EA, the airport sponsor is primarily 
                                                           

194 FAA Advisory Circular 150/5020-1, § 33. 
195 14 C.F.R. § B150.1(b)(1) (2012). 
196 FAA Order 5050.4B, § 201.b(1)(b) (2006). 
197 Id. 
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responsible for the identification and analysis of 
alternatives that are required in the EA. The 
identification of alternatives is heavily influenced 
by the airport sponsor’s statement of purpose and 
need: The alternatives are to include “no action,” 
the airport sponsor’s proposed development pro-
ject, and all reasonable alternative “ways to 
achieve the stated purpose and need,” including 
alternatives “that are within the sponsor’s or 
FAA’s purview, and those alternatives outside 
FAA’s jurisdiction.”198 However, it is unlikely that 
an airport sponsor will be required to abandon its 
proposed development project in favor of an alter-
native outside the purview of the FAA or airport 
sponsor. For example, in response to the survey 
conducted for this digest, one airport sponsor in-
dicated that the FAA encouraged it to consider 
alternatives outside the jurisdiction of both the 
airport sponsor (e.g., other public use airports) 
and the FAA (e.g., other modes of transportation) 
to satisfy the airport’s capacity problem. Ulti-
mately, consideration of these alternatives did not 
change the airport sponsor’s proposed develop-
ment project.  

When it begins preparing the EA, the airport 
sponsor is encouraged to contact the FAA to help 
identify the reasonable alternatives that will be 
discussed in the EA.199 Upon the airport sponsor’s 
request, the FAA will help the airport sponsor 
identify alternatives that will both achieve the 
airport sponsor’s purpose and need, and also sat-
isfy the FAA’s airport design and planning stan-
dards.200 This consultation with the FAA during 
EA preparation is important, because before the 
FAA can approve an EA (and issue a FONSI), the 
FAA must be “assured that the proposed action 
and the reasonable alternatives [in the EA] can 
achieve the purpose and need and meet applicable 
airport design and planning standards or qualify 
for waivers to those standards.”201 However, as 
shown in Figure 6, airport sponsors often do not 
involve the FAA in developing alternatives for the 
EA. In response to the survey conducted for this 
digest, a minority (19 of 44, or 43 percent) of air-
port sponsors with EA experience reported that 
they “usually” or “always” consult with the FAA to 
develop alternatives for the EA; most (25 of 44, or 
57 percent) “occasionally” or “never” do. Most sur-
vey respondents who consulted with the FAA 
stated that additional alternatives recommended 
                                                           

198 FAA Order 5050.4B, § 706.d(6) (2006). 
199 FAA Order 5050.4B, § 706.d(5)(c) (2006). 
200 FAA Order 5050.4B, § 707.a(3) (2006). 
201 FAA Order 5050.4B, § 706.b (2006). 

by the FAA did not ultimately change the airport 
sponsor’s proposed development project.  

Once the airport sponsor has identified all rea-
sonable or feasible alternatives, NEPA generally 
requires the EA to discuss the environmental im-
pacts of each. However, NEPA does not require 
the airport sponsor to select the lowest-impact 
alternative as its proposed development project. 
Special-purpose environmental laws, on the other 
hand, may have a stricter requirement to show 
that there is no practicable or prudent alternative 
to the airport sponsor’s proposed development. As 
a general rule, if the proposed development pro-
ject will not impact environmental resources pro-
tected by special-purpose laws, then the EA only 
needs to analyze that impact category for the pro-
posed project (i.e., make a “compatibility,” “con-
formity,” or “consistency” determination for the 
proposed project under the special-purpose law), 
and not for all the alternatives.202 However, if the 
proposed development project will impact the spe-
cially protected environmental resource, then the 
EA must analyze that impact category for all fea-
sible alternatives, to demonstrate that there is no  
practicable or prudent alternative to the airport 
sponsor’s proposed development project.203  

In response to the survey conducted for this di-
gest, a significant number of airport sponsors with 
EA experience (12 of 44, or 27 percent) indicated 
that they were required to consider additional 
alternatives based on comments from other gov-
ernment agencies with jurisdiction over specially-
protected resources. The issue most frequently 
cited by survey respondents was that there were 
practicable alternatives to the airport sponsor’s 
proposed development that would avoid impacting 
wetlands, causing the airport sponsor to revise 
the preferred alternative in the EA. One survey 
respondent described the role played by other gov-
ernment agencies in identifying the preferred al-
ternative in one EA: “[R]ealignment of a taxiway 
from  a  completely  parallel  configuration  to  an- 

                                                           
202 FAA Order 1050.1E, App. A, § 2.1i (2004) (Under the 

Clean Air Act, “[g]eneral conformity requirements are dis-
tinct from NEPA requirements. For example, NEPA may 
require FAA to analyze several alternatives in detail. If a 
general conformity determination is required, only the 
proposed action must be addressed.”). 

203 FAA Order 1050.1E, App. A, § 18.2d (2004) (Under 
the Clean Water Act, “[i]f the action would affect wetlands 
and there is a practicable alternative that avoids the wet-
land, this alternative becomes the environmentally pre-
ferred alternative…The EA should state that…selection of 
the practicable alternative enabled the project proponent 
to avoid the wetlands.”). 
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Figure 6. Tendency of Survey Respondents to Consult with FAA to Develop Alternatives. 
 
 

other route was added to the alternatives and be-
came the preferred alternative. This change was 
made to avoid wetlands, thereby addressing U.S. 
Army Corps of Engineers and state environmental 
agency concerns.” Another survey respondent re-
called, “EPA [and a state environmental agency] 
requested geometric changes to design that 
avoided wetlands and we were ‘required’ to agree 
with them.” It is more likely that an airport spon-
sor will have to modify its preferred alternative 
because of the strict requirement on alternatives 
in special-purpose environmental laws than be-
cause of any alternatives that the FAA might rec-
ommend for NEPA compliance. 

In preparing the EA, the airport sponsor makes 
the initial determination as to whether an alter-
native is feasible (for NEPA) or practicable (for 
special-purpose laws).204 Ultimately, however, it is 
up to the FAA to determine whether to approve 
the EA and adopt the airport sponsor’s preferred 
alternative.205 After reviewing the airport spon-
sor’s EA, the FAA “may select an alternative that 
differs from the sponsor’s proposed action, pro-

                                                           
204 Lewanee County v. Wagley, Docket Nos. 268819, 

268820, 268821, 268822, 268823, 2007 Mich. App. LEXIS 
823, at *7 (Mar. 22, 2007) (“The evaluation of feasibility 
and practicability is determined by the airport sponsor.”). 

205 Id. (“The [block grant state], acting on behalf of the 
FAA, in coordination with the airport sponsor, makes this 
determination.”). 

vided FAA’s preferred alternative meets the ac-
tion’s purpose and need.”206 At that point, the air-
port sponsor must decide whether to concur with 
the FAA’s preferred alternative (and begin im-
plementing it, if the FAA issues a FONSI for its 
preferred alternative).207 Typically, there will not 
be major differences between the proposed devel-
opment project in the airport sponsor’s EA and 
the preferred alternative in the FAA’s FONSI, so 
the airport sponsor will simply concur with the 
FAA’s preferred alternative. The airport sponsor 
has the option to reject the FAA’s preferred alter-
native208 and simply take no action, but that 
would leave the airport sponsor’s purpose and 
need unaddressed.209 Typically, rather than reject 
the FAA’s preferred alternative outright (and run 
the risk of losing federal funds for an approved 
project), the airport sponsor might propose a new 
alternative not previously presented in its EA.210 
Of course, a new alternative would require addi-
tional environmental impact analysis and proba-
bly a new, or revised, EA. To avoid such addi-
tional expense, the airport sponsor should consult 
with the FAA at an early date to “try to reach 
consensus on the alternative FAA will select as its 
                                                           

206 FAA Order 5050.4B, § 801.a (2006). 
207 FAA Order 5050.4B, § 801.b(1) (2006). 
208 FAA Order 5050.4B, § 801.b(2) (2006). 
209 FAA Order 5050.4B, § 801.b(4) (2006). 
210 FAA Order 5050.4B, § 801.b(3) (2006). 
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preferred alternative.”211 In response to the survey 
conducted for this digest, all of the airport spon-
sors with EA experience reported that the FAA 
never selected a different preferred alternative 
after reviewing the airport sponsor’s Final EA.  

iii. Alternatives Analysis in the Environmental 
Impact Statement 

The analysis of alternatives is the heart of the 
EIS.212 Because the EIS is prepared by the FAA, 
not the airport sponsor, the airport sponsor’s role 
in developing alternatives for projects that re-
quire an EIS is greatly reduced from the airport 
sponsor’s role in developing alternatives for an 
EA.213 However, the FAA’s “consideration of alter-
natives may accord substantial weight to the 
preferences of the applicant and/or sponsor in the 
siting and design of the project.”214 

Certainly, the alternatives considered by the 
FAA will include the airport sponsor’s proposed 
development project215 as well as “no action.” Also, 
if the airport sponsor prepared an EA, the FAA 
generally must consider all alternatives from the 
airport sponsor’s EA in the FAA’s EIS.216 (The 
FAA is to consult the airport sponsor before delet-
ing from consideration any of the alternatives 
listed in the airport sponsor’s EA, and explain to 
the airport sponsor why the FAA does not believe 
the alternative is reasonable.)217  However, in ad-
dition to alternatives proposed by the airport 
sponsor, the FAA must consider all reasonable 
alternatives that satisfy the FAA’s statement of 
purpose and need in the EIS, which will include 
alternatives outside of the jurisdiction of both the 
FAA and the airport sponsor.218 These may in-
clude alternatives not considered by the airport 
sponsor, including all alternatives proposed by the 
public and non-FAA government agencies that 
“are reasonable solutions to the sponsor’s prob-
lem(s)” (i.e., those that “meet the purpose and 
need”).219 As noted in Section II.A.iii, the FAA’s 
                                                           

211 FAA Order 5050.4B, § 801.b (2006). 
212 40 C.F.R. § 1502.14 (2012). 
213 See, e.g., FAA Order 5050.4B, § 911.a(1) (2006) (The 

“FAA develops the range of reasonable alternatives the 
EIS will analyze in detail,” taking “[s]ponsor input” into 
account.). 

214 Citizens Against Burlington, Inc. v. Busey, 938 F.2d 
190, 197–98 (D.C. Cir. 1991). 

215 FAA Order 5050.4B, § 906.b(1) (2006). 
216 FAA Order 5050.4B, § 1007.e(3) (2006). 
217 FAA Order 5050.4B, § 906.d(1) (2006). 
218 FAA Order 5050.4B, § 504.d(2) (2006). 
219 FAA Order 5050.4B, § 1007.e(2) (2006). 

purpose and need in the EIS is not necessarily 
identical to the airport sponsor’s purpose and 
need in the EA, so it is understandable that there 
would be different alternatives considered in the 
EIS and EA. The airport sponsor thus has little 
control over the proliferation of alternatives at the 
EIS stage. The best way to limit surprise alterna-
tives at the EIS stage is to have consulted with 
the FAA during EA development, regarding both 
the airport sponsor’s purpose and need and also 
its list of reasonable alternatives. 

After developing a list of possible alternatives, 
the FAA typically employs a three-tiered analysis 
process to pare down the list to those alternatives 
that are feasible.220 This approach has proven to 
be effective at eliminating unreasonable alterna-
tives from consideration and is practically im-
mune from legal challenge.221 

At the first tier, the FAA eliminates from con-
sideration alternatives that do not satisfy the pur-
pose and need in the EIS. (Once again, the pur-
pose and need in the EIS will typically be similar 
to the purpose and need in the airport sponsor’s 
EA, with perhaps more focus on the FAA’s statu-
tory mandate to promote air safety.) Often, alter-
natives proposed by the public or non-FAA gov-
ernment agencies in opposition to the airport 
sponsor’s proposed development project will be 
rejected at this first tier.222 

At the second tier, the FAA considers the “con-
structability”223 of the remaining alternatives—to 
identify those alternatives “that are practical or 
feasible from the technical and economic stand-
point and using common sense.”224 The second-tier 
review has been criticized by some as a 
“cost/benefit test,” whereby certain environmen-
tally-friendly alternatives are rejected because 
they “do not meet the project’s cost/benefit pa-
rameters.”225 However, at the second tier, the FAA 
considers such varied feasibility factors as “im-

                                                           
220 Berger, supra note 21, at 315 (“[T]he FAA’s three-

tiered approval process eschews a consideration of envi-
ronmental concerns until the last stage of the process.”). 

221 See supra note 61 and accompanying text. 
222 See, e.g., Natural Res. Def. Council, Inc. v. FAA, 564 

F.3d 549, 569 (2d Cir. 2008) (upholding the FAA’s rejection 
of alternatives that do not satisfy the “purpose and need” of 
both the FAA and the airport sponsor). 

223 Alliance for Legal Action v. U.S. Army Corps of 
Eng’rs, 314 F. Supp. 2d 534, 538 (M.D.N.C. 2004). 

224 Nat’l Mitigation Banking Ass’n v. U.S. Army Corps of 
Eng’rs, No. 06-CV-2820, 2007  U.S. Dist. LEXIS 10528, at 
*88 (N.D. Ill. Feb. 14, 2007). 

225 Berger, supra note 21, at 308, 315. 
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pacts to existing infrastructure, property acquisi-
tion, relocation of residences and businesses, 
costs, and preliminary environmental impacts.”226 
Also at the second tier, the FAA considers “envi-
ronmental and social factors, operational effi-
ciency factors, economic factors, and national pol-
icy factors.”227 The preliminary environmental 
impacts considered at the second tier may include 
conformity, compatibility, or consistency determi-
nations required by special-purpose environ-
mental laws, so that alternatives that would im-
pact specially protected environmental resources 
are rejected at the second tier in favor of other 
“practicable” alternatives that do not implicate 
the special-purpose laws.228 

Only alternatives that survive to the third-tier 
are subjected to detailed analysis of environ-
mental impacts. At this third tier review, the FAA 
will rely on the airport sponsor to provide its 
planning data (e.g., forecasts), as well as some 
environmental data, such as any environmental 
analysis performed at the EA stage.229 The EIS 
will expand upon the airport sponsor’s EA analy-
sis only for the alternatives that survive to the 
third tier. 

After completing the EIS, the FAA will typi-
cally issue an ROD describing the FAA’s preferred 
alternative. If the FAA selects a preferred alter-
native that is different than the airport sponsor’s 
proposed development project, the FAA is to no-
tify the airport sponsor as soon as that decision is 
made, and discuss the decision with the airport 
sponsor, before the FAA’s preferred alternative 
appears in the ROD.230 The airport sponsor should 
not be surprised if the FAA’s preferred alternative 
in the EIS differs somewhat from the airport 
sponsor’s proposal. The FAA will have performed 
more detailed environmental impact analysis of 
alternatives in the EIS than the airport sponsor 
would have performed in an EA, and the FAA is 
also more likely to have received proposed alter-

                                                           
226 Alliance for Legal Action v. U.S. Army Corps of 

Eng’rs, 314 F. Supp. 2d 534, 538 (M.D.N.C. 2004). 
227 Nat’l Mitigation Banking Ass’n v. U.S. Army Corps of 

Eng’rs, No. 06-CV-2820, 2007  U.S. Dist. LEXIS 10528, at 
*19 (N.D. Ill. Feb. 14, 2007). 

228 Id. (“The FAA stated that in applying its second tier 
of review, it was keeping the [Clean Water Act] ‘practicable 
alternatives’ standard in mind.”) 

229 FAA Order 5050.4B, § 904.b(1) (2006) (“FAA will 
consider whether the sponsor provided sufficient planning 
data or information to meaningfully evaluate alterna-
tives.”). 

230 FAA Order 5050.4B, §§ 1202, 1301.c(3)(b) (2006). 

natives from the public and from other agencies 
during the EIS process, due to the high degree of 
public interest in most projects requiring an EIS. 
However, the FAA’s preferred alternative will 
typically be very similar to the airport sponsor’s 
proposed development project, with only modest 
modifications to address public comments or miti-
gate environmental impacts identified in the 
EIS.231 In response to the survey conducted for 
this digest, of the airport sponsors with EIS ex-
perience, only one reported that the FAA issued 
an EIS or ROD with a preferred alternative that 
differed from the airport sponsor’s proposed de-
velopment project. 

Other federal, state, and local agencies con-
ducting parallel environmental reviews for the 
purposes of special-purpose environmental laws 
or state mini-NEPA laws may arrive at a different 
preferred alternative than that selected by the 
FAA. Typically, this does not hinder the airport 
sponsor’s project, since the FAA is the agency that 
will primarily be taking federal action (by approv-
ing or funding the project). However, where an-
other agency is required to take action such as 
issuing a permit, and the relevant special-purpose 
law imposes a stricter requirement on alterna-
tives, the preferred alternative of another agency 
could conceivably impose a roadblock for the air-
port sponsor’s project. To reduce the likelihood of 
conflicting “preferred alternatives” on high-
priority airport development projects that are sub-
ject to streamlined environmental review, all 
other federal or state agencies participating in the 
streamlined review process are required to con-
sider only the alternatives that the FAA has de-
termined are reasonable.232 Thus, alternatives 
that are rejected by the FAA during its three-
tiered review process can never be selected by a 

                                                           
231 See, e.g., City of Dania Beach v. FAA, 628 F.3d 581, 

583 (D.C. Cir. 2010) (“After considering several possible 
alternatives to the [airport sponsor]’s proposal and con-
ducting a lengthy environmental review process, the FAA 
issued a Record of Decision that with minor modifications 
approved the [sponsor]’s proposal.”); Alliance for Legal 
Action v. FAA, 69 F. App’x 617, 620 (4th Cir. 2003) (“On 
the basis of the EIS, the FAA selected…a slight modifica-
tion of the original proposal, and approved the expansion 
in a Record of Decision (ROD.”); St. John’s United Church 
of Christ v. City of Chicago, 401 F. Supp. 2d 887, 892 (N.D. 
Ill. 2005) (“The FAA concluded that the alternative pro-
posed by [the airport sponsor]—with some refinement—
was the preferred alternative.”).  

232 49 U.S.C. § 47171(k) (2012); see also FAA Order 
5050.4B, § 1505.j(1) (2006). 
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cooperating agency as its “preferred alterna-
tive.”233  

While the FAA’s EIS is being prepared, the air-
port sponsor will continue to perform such pre-
liminary work as may be required to obtain the 
necessary permits and other releases from other 
federal, state, or local agencies under special-
purpose environmental laws or state mini-NEPA 
laws.234 However, if the FAA learns that the air-
port sponsor “is about to take an action within the 
[FAA]’s jurisdiction that would…limit the choice 
of reasonable alternatives, the responsible FAA 
official shall promptly notify the applicant that 
the FAA will take appropriate action to insure 
that the objectives and procedures of NEPA are 
achieved.”235 In other words, after it has proposed 
development requiring an EIS, the airport spon-
sor has an obligation to allow the FAA to consider 
as broad a range of alternatives as possible, until 
the FAA has documented its preferred alternative 
in the EIS. 

D. Mitigation Measures 

i. Mitigation Discussion at the Pre-NEPA Planning 
Stage 

Mitigation of environmental impacts is an on-
going responsibility of airport sponsors. Noise 
mitigation, in particular, is one of the few things 
(in addition to the construction and operation of 
airport facilities) on which public use airports are 
authorized to spend airport revenues.236 Where 
there are existing noise concerns or incompatible 
land uses surrounding the airport, NEMs consid-
ered in the planning process may indicate that the 
airport sponsor needs to enter into a Noise Com-
patibility Program instead of, or in addition to, 
the proposed development project. The purpose of 
the Noise Compatibility Program will be to miti-
gate noise impacts of the existing airport layout; 
additional measures to mitigate the impact of the 
new development should be considered in the 

                                                           
233 Nat’l Mitigation Banking Ass’n v. U.S. Army Corps of 

Eng’rs, No. 06-CV-2820, 2007  U.S. Dist. LEXIS 10528, at 
*82 (N.D. Ill. Feb. 14, 2007) (“Requiring the Corps to con-
sider other alternatives would only waste the Corps’s time, 
because alternatives rejected by the FAA could never be 
selected.”). 

234 FAA Order 1050.1E, § 522b (2006). 
235 FAA Order 1050.1E, § 522b (2006). 
236 49 U.S.C. § 47107(b) (2012); see also FAA Airport 

Sponsor Grant Assurance 25 (2012). 

NEPA process rather than the Noise Compatibil-
ity Program.237  

Because mitigation is an ongoing responsibil-
ity, there are few stated requirements for the air-
port sponsor to specifically consider mitigation 
measures when planning a new development pro-
ject, before the NEPA process begins. However, if 
the proposed development project is expected to 
impact a specially protected environmental re-
source, then the airport sponsor will probably 
eventually be required by the relevant special-
purpose law to demonstrate that the airport spon-
sor has taken steps to minimize the environ-
mental impact of the project. Therefore, the air-
port sponsor is directed to “[c]onsider conceptual 
mitigation in project design to reduce unavoidable 
environmental effects” when it knows that its 
proposed project will impact a specially protected 
environmental resource.238 

Generally speaking, to qualify for a Categorical 
Exclusion from NEPA, the proposed development 
project should not require mitigation measures to 
reduce its environmental impact below the FAA’s 
significance thresholds. However, special-purpose 
environmental laws may have stricter mitigation 
requirements than NEPA, requiring the airport 
sponsor to “minimize” impacts to specially pro-
tected environmental resources. If the proposed 
development project may impact a specially pro-
tected environmental resource, then the FAA or 
the airport sponsor is required to consult with the 
outside agency with jurisdiction over the resource 
or special-purpose law to discuss the airport spon-
sor’s conceptual mitigation measures.239 Even if 
the impacts are not expected to exceed the FAA’s 
significance thresholds under NEPA, the FAA 
cannot issue a Categorical Exclusion for the pro-
posed development project unless the outside 
agency concurs with the mitigation measures, and 
the FAA must require that the airport sponsor 
implement the mitigation measures by making 
them a condition of FAA approval.240 If the outside 
agency is not convinced that the mitigation meas-
ures will satisfy the requirements of the special-
purpose law, a Categorical Exclusion is not al-
lowed and an EA or EIS or both must be pre-
pared. 

                                                           
237 FAA Order 5050.4B, § 706.g(3) (2006). 
238 FAA Order 5050.4B, § 201.b(1)(c) (2006). 
239 FAA Order 5050.4B, § 606.b(3) (2006). 
240 Id. 
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ii. Mitigation Discussion in the Environmental 
Assessment 

As a general rule, if the airport sponsor’s EA 
indicates that its proposed project will have sig-
nificant environmental impacts, a FONSI cannot 
be issued and the FAA will have to prepare an 
EIS before it can approve the project. However, 
this is not the case if the airport sponsor’s EA 
proposes mitigation measures that will reduce the 
environmental impacts below the FAA’s signifi-
cance thresholds for any given impact category.241 
In that case, the FAA may issue a “mitigated 
FONSI,” where FAA approval is conditioned upon 
the airport sponsor actually implementing the 
proposed mitigation measures. 

NEPA is a procedural statute and generally 
does not impose substantive mitigation require-
ments. For example, just because a FONSI is is-
sued, there is no requirement in NEPA that the 
project actually have no significant environmental 
impact. Likewise, the EA is only required to dis-
cuss possible mitigation measures; NEPA does not 
specifically require those mitigation measures to 
be implemented. However, the airport sponsor 
should recognize that mitigation measures in the 
FAA’s FONSI may be substantive, particularly if 
the FAA’s opinion is that the proposed develop-
ment project would have significant environ-
mental impacts if the mitigation measures are not 
implemented. In that case, the FONSI is said to 
be “conditional” upon the mitigation measures, 
and the FONSI can be annulled if the airport 
sponsor fails to implement the mitigation re-
quirements.242 If that is the case, an airport spon-
sor should not be confused by the FAA’s “uncondi-
tional approval” of an ALP resulting from a 
conditional FONSI. The “unconditional approval” 
of the ALP merely signifies that the FAA’s envi-
ronmental review is complete and that the airport 
sponsor may begin development,243 subject to any 
mitigation requirements in the FONSI. The FAA 
will typically include the required mitigation 
measures from the conditional FONSI in its “un-
conditional approval” letter to the airport spon-
sor.244 The FAA may also include those mitigation 
requirements as special grant assurances, so that 
failure to comply with the mitigation require-
ments could cause the airport sponsor to forfeit its 

                                                           
241 FAA Order 1050.1E, § 405g(4) (2004); see also FAA 

Order 1050.1E, App. A, § 14.2a (2004). 
242 FAA Order 5050.4B, § 808.b (2006). 
243 FAA Order 5050.4B, § 202.c(2) (2006). 
244 FAA Order 5050.4B, § 808 (2006). 

grant funds for the project.245 If the airport spon-
sor wants to change any mitigation requirements 
that are conditions of the FONSI, the changes 
must be approved by the FAA, only after deter-
mining that the changes will not result in signifi-
cant environmental impacts.246 

The EA is also to discuss potential mitigation 
measures that are not conditions of the FONSI. In 
particular, when the proposed action will impli-
cate special-purpose environmental laws, those 
laws may have requirements to “minimize” im-
pacts to specially protected environmental re-
sources. This requirement to “minimize” environ-
mental impacts is typically stricter than the 
airport sponsor’s obligation under NEPA to dis-
cuss mitigation measures in the EA. If a specially 
protected environmental resource will be im-
pacted, the FAA may issue a FONSI on the basis 
of the EA’s discussion of mitigation measures, 
with the understanding that the airport sponsor 
will develop a more detailed mitigation plan to 
satisfy the requirements of the special-purpose 
environmental law, in consultation with an out-
side agency with jurisdiction over the resource or 
special-purpose law. For example, when a pro-
posed airport development project will impact 
wetlands, the EA “must contain a description of 
proposed mitigations, with the understanding 
that a detailed mitigation plan must be developed 
to the satisfaction of the [special-purpose] permit-
ting agency in consultation with those agencies 
having an interest in the affected wetland.”247 
Since the detailed mitigation plan is to be devel-
oped after the FONSI is issued, the implication is 
that mitigation measures discussed in the EA for 
specially protected environmental resources are 
subject to change, and the FONSI is not condi-
tioned on implementation of those mitigation 
measures. 

This issue was examined in Association of Citi-
zens to Protect and Preserve the Environment of 
the Oak Grove Community v. FAA.248 In that case, 
the airport sponsor’s proposed runway extension 
project would impact 18 acres of protected wet-
lands.249 In its EA, the airport sponsor proposed to 
mitigate the impact by creating 24 acres of new 

                                                           
245 FAA Order 5050.4B, § 808.b (2006). 
246 FAA Order 1050.1E, § 405g (2004). 
247 FAA Order 1050.1E, App. A, § 18.2f (2004). 
248 287 F. App’x 764 (11th Cir. 2008). 
249 Appellant’s Brief at 17, Ass’n of Citizens to Protect 

and Pres. the Env’t of the Oak Grove Cmty. v. FAA, No. 07-
15675, 287 F. App’x. 764 (11th Cir. 2008). 
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wetlands in the vicinity of the airport.250 The FAA 
issued a FONSI, which approved the runway ex-
tension, and said that the airport sponsor would 
prepare a detailed mitigation plan “that will com-
pensate for the impacts associated with the pro-
ject” and that the airport sponsor was “required to 
finalize their wetland mitigation plan prior to the 
start of construction.”251 The airport sponsor re-
ceived grant funds from the FAA based on the 
FONSI.252 The airport sponsor later obtained a 
permit from the U.S. Army Corps of Engineers to 
dredge and fill the wetlands, with the understand-
ing that the airport sponsor would use some of its 
FAA grant funds to purchase 20 wetlands credits 
from a wetlands mitigation bank.253 The U.S. 
Court of Appeals for the 11th Circuit declined to 
annul the FONSI based on the airport sponsor’s 
change in mitigation measures, because “the FAA 
did not condition issuance of the FONSI on the 
[airport sponsor]’s fulfillment of those meas-
ures.”254 Because approval of the FONSI was not 
conditioned on the airport sponsor’s implementa-
tion of the specific wetlands mitigation measures 
discussed in the EA, the airport sponsor was not 
even required to submit the change in mitigation 
measures to the FAA for approval.255 

iii. Mitigation Discussion in the Environmental 
Impact Statement 

The FAA must prepare an EIS if the airport 
sponsor’s proposed development project will have 
significant environmental impacts that cannot be 
satisfactorily mitigated to insignificant levels. 
Like the EA, the EIS is required to discuss poten-
tial mitigation measures. NEPA itself does not 
specifically require the mitigation measures dis-
cussed in the EIS to actually be implemented. In 
the EIS, the FAA may discuss potential mitiga-
tion measures that are outside of the jurisdiction 
and control of either the FAA or the airport spon-
sor, so that the FAA effectively cannot require 
such mitigation measures to actually be imple-
mented. 

However, the airport sponsor should distin-
guish between potential mitigation measures that 
are merely discussed in the EIS, and those that 
are made a part of the FAA’s preferred alterna-
tive. Ideally, the FAA’s proposed mitigation meas-
                                                           

250 Id. at 17–18. 
251 Id. at 18. 
252 Id.  
253 Id. at 18–19. 
254 287 F. App’x 764, 766 (11th Cir. 2008). 
255 Id. at 767. 

ures will first be published in a Draft EIS that is 
subject to review and comment from other agen-
cies and the public (as well as the airport spon-
sor).256 As mentioned previously, the preferred 
alternative in the FAA’s EIS will typically be very 
similar to the airport sponsor’s proposed project, 
with only modest modifications to address public 
comments or to mitigate environmental im-
pacts.257 When the mitigation measures are ex-
pressly made part of the preferred alternative 
that is approved by the FAA in its ROD, there is a 
substantive requirement on the airport sponsor to 
implement those mitigation measures. Therefore, 
before a substantive mitigation requirement ap-
pears in the Final EIS, the FAA “must consult the 
airport sponsor, if in response to a comment, FAA 
is considering asking the sponsor to commit to 
change the…proposed mitigation measures.”258 
The airport sponsor must recognize the difference 
between potential mitigation measures that are 
merely discussed in the EIS (which may be out-
side of the jurisdiction of the FAA or the airport 
sponsor), and the mitigation measures that are 
incorporated into the FAA’s preferred alternative. 
“Sponsor awareness of and concurrence with po-
tential mitigation concepts within its authority is 
crucial.”259 

The EIS may also discuss potential mitigation 
measures that are not incorporated into the FAA’s 
preferred alternative. In particular, when the pro-
posed action will implicate special-purpose envi-
ronmental laws, those laws may have require-
ments to “minimize” impacts to specially 
protected environmental resources. The require-
ment to “minimize” environmental impacts is 
stricter than the FAA’s obligation under NEPA to 
discuss potential mitigation measures. In that 
case, in addition to the FAA’s ROD, the airport 
sponsor may also have to obtain a permit from the 
outside agency with jurisdiction over the specially 
protected environmental resource. That agency 
may impose its own substantive mitigation re-
quirements on the airport sponsor, as a condition 
of the permit. These mitigation requirements may 

                                                           
256 Davis Mountains Trans-Pecos Heritage Ass’n v. FAA, 

116 F. App’x 3, 14–15 (5th Cir. 2004). 
257 See, e.g., Mass. Port Auth. v. City of Boston, No. 

012731BLS2, 17 Mass. L. Rep. 125, 2003 Mass. Super. 
LEXIS 429, at *19–20 (Nov. 18, 2003) (approving all com-
ponents of the airport sponsor’s airport development pro-
ject subject to the airport sponsor’s “obligation to imple-
ment certain mitigation measures”). 

258 FAA Order 5050.4B, § 1200.a (2006). 
259 FAA Order 5050.4B, § 911.a(2) (2006). 
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be more stringent than the potential mitigation 
measures discussed by the FAA in its EIS.260 

III. AIRPORT SPONSORS’ LOGISTICAL ROLE 

Section II addressed the substantive content of 
an environmental review document required by 
NEPA, and the relative roles and responsibilities 
of the airport sponsor and the FAA to prepare 
that content at different stages of the environ-
mental review process. This section deals with the 
more practical and logistical issues encountered 
during the NEPA process, such as coordination of 
other parties involved in the process (e.g., envi-
ronmental consultants, non-FAA government 
agencies, and the public). Special attention is paid 
to when public hearings are required under 
NEPA, when NEPA documents must be made 
available to the public, and when related envi-
ronmental documents might otherwise become 
public record.  

The airport sponsor’s legal obligation to provide 
participation opportunities for the public (or other 
government agencies) will be project-specific. It 
will depend very much on the scope of the pro-
posed development project, as well as the exis-
tence of any specially protected environmental 
resources in the vicinity of the project, and the 
history of development and environmental con-
cerns at that airport. Therefore, the airport spon-
sor (and its legal counsel) will not want to rely 
solely on “standard procedures” used by the air-
port sponsor’s engineering consultant. This sec-
tion will provide a reference for navigating the 
process of drafting NEPA documents, exchanging 
preliminary drafts with government agencies 
when required, receiving public comment on 
drafts when required, and protecting preliminary 
drafts from public disclosure when possible or 
when necessary to advance the project. 

A. Early Consultation with FAA—NEPA 
Scheduling 

Once an airport sponsor has identified the de-
velopment project it will propose, it should imme-
diately begin considering how much funding it 
will need from the FAA to complete the project, 

                                                           
260 See, e.g., Nat’l Mitigation Banking Ass’n v. U.S. 

Army Corps of Eng’rs, No. 06-CV-2820, 2007 U.S. Dist. 
LEXIS 10528, at *85–87 (N.D. Ill. Feb. 14, 2007) (uphold-
ing a mitigation plan required by the Corps of Engineers 
under the Clean Water Act, which differed from the “con-
ceptual mitigation plan” in the FAA’s EIS, because the 
Corps considered the EIS mitigation plan to be inade-
quate). 

and when it will need funding. Any required 
NEPA process will have to be finalized by April 30 
of the fiscal year preceding the fiscal year in 
which the airport sponsor hopes to receive the 
funding.261 The FAA must have any final NEPA 
documents in its possession by that date to de-
termine which development projects it will ap-
prove for funding in the following fiscal year. 

If the project is likely to require an EA, the air-
port sponsor is responsible for developing a 
schedule that will allow the airport sponsor to ob-
tain FAA approval of the EA by April 30.262 The 
airport sponsor’s first call should be to the FAA, to 
discuss typical schedules for similar projects. The 
FAA might also advise the airport sponsor 
whether the proposed development project is un-
realistic, given the FAA’s likely budget for devel-
opment projects.263 If the airport sponsor needs to 
adjust the project due to funding limitations, it is 
best to know that before significant environ-
mental planning begins. 

To develop the EA schedule, the airport spon-
sor will need to consult not just with the FAA, but 
also with any other agency that may have juris-
diction due to special-purpose laws or specially 
protected environmental resources. Preparing the 
EA schedule will give the airport sponsor an idea 
of when the project could realistically begin.  

If the project is likely to require an EIS, the 
airport sponsor may request an EIS preparation 
schedule from the FAA.264 Upon receiving such a 
request, the FAA will begin consulting with all 
necessary outside agencies to develop a schedule 
that is as realistic as possible (with the under-
standing that environmental controversies can 
arise later that would cause the schedule to be 
revised).265  

Once the FAA has developed an EIS schedule, 
it is monitored closely throughout the NEPA proc-
ess. If the FAA becomes aware that the schedule 
will have to be adjusted, the FAA must notify the 
sponsor.266 If the project will be subject to stream-
lined environmental review (e.g., because it will 

                                                           
261 FAA Order 5050.4B, § 301.b (2006). 
262 FAA Order 5050.4B, § 301.b(2) (2006). 
263 See, e.g., City of Tempe, Ariz. v. FAA, 239 F. Supp. 2d 

55, 57 n.2 (D.D.C. 2003) (describing how the FAA worked 
with the airport sponsor to revise its budget for a runway 
project to $66 million, down from the airport sponsor’s 
original vision of a “more substantial” $120 million pro-
ject). 

264 FAA Order 5050.4B, §§ 902.b, 904.d (2006). 
265 FAA Order 5050.4B, § 902.b (2006). 
266 FAA Order 5050.4B, § 1201.c (2006). 
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expand capacity at a congested airport or relates 
to aviation safety or security), then the failure of 
any participant (the FAA, the airport sponsor, or 
an outside agency) to meet a schedule milestone 
must be reported to Congress.267 

Contacting the FAA to establish a schedule for 
the environmental review sets the NEPA process 
in motion. There will be much more consultation 
between the FAA and the airport sponsor to follow 
for any successful environmental review process 
(one that results in timely FAA approval of a de-
velopment project that satisfies the airport spon-
sor’s purpose and need). The relative roles and 
responsibilities of the FAA and airport sponsor to 
shepherd the NEPA process are described in the 
following sections. 

B. Coordination with Consultants 
Because the content of a NEPA document, de-

scribed in Section II, requires specialized techni-
cal knowledge, the airport sponsor and FAA often 
rely on outside consultants or contractors to pre-
pare the documents or to perform certain studies 
in preparation of the documents. This section ad-
dresses the roles and responsibilities of the air-
port sponsor and FAA in forming these contrac-
tual relationships at different stages of the 
environmental review process. 

i. Pre-NEPA Planning Consultants 
Airport sponsors may hire consultants to pro-

vide planning services, which are defined by the 
FAA to include preparation of an Airport Master 
Plan or Noise Compatibility Program.268 If the 
airport sponsor intends to use AIP grant funds to 
pay for the planning consultant, the airport spon-
sor is required to employ competitive bidding and 
qualifications-based selection methods to hire the 
consultant.269 The selection process is to be based 
on a scope of services identified by the airport 
sponsor and advertised to potential bidders.270 
The FAA provides a draft scope of services that 
can be used or modified by airport sponsors to so-
licit consultants for planning services such as up-
dating the ALP to reflect planned develop-
ments.271 

                                                           
267 FAA Order 5050.4B, § 1505.k (2006). 
268 FAA Advisory Circular 150/5100-14D, § 1-4.a, App. A 

(2005). 
269 49 U.S.C. § 47107(a)(17) (2012). 
270 FAA Advisory Circular 150/5100-14D, §§ 2-3, 2-6, 

2-7, 2-8 (2005). 
271 FAA Advisory Circular 150/5100-14D, App. E, Ex-

ample 2 (2005). 

ii. Environmental Assessment Consultants 
If the airport sponsor’s proposed development 

project cannot be categorically excluded from 
NEPA, an EA will usually need to be prepared. As 
the applicant for federal funding, it is in the best 
interests of both the airport sponsor and the FAA 
for the airport sponsor to prepare the EA “or hire 
qualified environmental contractors to prepare 
those documents.”272 The FAA will typically have 
no shortage of applicants for funding, so it is more 
efficient for each applicant to perform the techni-
cal analysis required for an EA,273 which will later 
form the basis for the FAA’s decision to either ap-
prove the project or require additional study. The 
airport sponsor in turn will typically assign the 
responsibility of EA preparation to a “qualified 
environmental consultant”274 experienced with 
navigating the NEPA process and performing the 
various studies required to analyze environmental 
impacts in each impact category.  

During EA preparation, the EA consultant’s ac-
tivities are coordinated with and directed by the 
airport sponsor; the FAA does not typically exer-
cise control or oversight over the EA consultant.275 
However, before the FAA can approve the project 
(e.g., issue a FONSI), the FAA is required to inde-
pendently evaluate the EA prepared by the air-
port sponsor’s consultant, and take responsibility 
for its content.276 

Although the EA consultant will typically be 
selected by the airport sponsor (often a consultant 
with whom the airport sponsor has an existing 
relationship), the airport sponsor should consult 
with the FAA if it expects the proposed develop-
ment project to have significant environmental 
impacts that cannot be mitigated below the FAA’s 
significance thresholds. In that case, the FAA (not 

                                                           
272 FAA Order 5050.4B, § 201.b(3) (2006). 
273 See, e.g., Giuliano v. State, No. 

X01UWYCV014002704S, 2007 Conn. Super. LEXIS 3467, 
at *3 (Dec. 20, 2007) 

(Depending on its workload, the FAA typically completes the 
type of environmental assessment required for the proposed 
change of runway departure procedures internally. However, in 
this case, the FAA advised [the airport sponsor] that the process 
would be expedited by the retention by [the airport sponsor] of 
third-party consultants.).  
274 FAA Order 5050.4B, § 703 (2006). 
275 See, e.g., City of Oxford, Ga. v. FAA, 428 F.3d 1346, 

1356 (11th Cir. 2005) (upholding an EA prepared by the 
airport sponsor’s consultant, where the FAA did not exer-
cise oversight over the consultant but evaluated and signed 
the EA, taking responsibility for it). 

276 Barnes v. U.S. Dep’t of Transp., 655 F.3d 1124, 1131 
(9th Cir. 2011). 

The Role of the Airport Sponsor in Airport Planning and Environmental Reviews of Proposed Development Projects Under the National Environmental Policy ...

Copyright National Academy of Sciences. All rights reserved.

http://www.nap.edu/22386


 34 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Figure 7. Experience of Survey Respondents with Selecting EA Consultants. 
 
 

the airport sponsor) should select the consultant 
that the airport sponsor will hire to prepare an 
EA.277 This is because the project is likely to even-
tually require an EIS, which will have to be pre-
pared by the FAA (or a contractor directed by the 
FAA) before the FAA can approve the project. It 
will be more efficient in that case to have the EA 
prepared by the same consultant who will be in-
volved with the FAA later during EIS prepara-
tion.  

The airport sponsors who responded to the sur-
vey conducted for this digest generally indicated 
that they do not consult the FAA before hiring EA 
consultants. As shown in Figure 7, of the survey 
respondents who reported hiring EA consultants, 
almost all of them (39 out of 43, or 91 percent) 
selected and hired the EA consultant without 
seeking FAA input. Only in a few cases did the 
FAA recommend or select an EA consultant for 
the airport sponsor. Clearly, the airport sponsor 
must be prepared to accept the responsibility of 
selecting and hiring an EA consultant (without 
financial assistance from the FAA) when a pro-
posed development cannot be categorically ex-
cluded from NEPA. 

iii. Environmental Impact Statement Contractors 
If the airport sponsor’s proposed development 

project will have significant environmental im-
pacts that cannot be satisfactorily mitigated, it is 

                                                           
277 FAA Order 5050.4B, § 703 (2006). 

the FAA’s responsibility to prepare an EIS before 
the FAA can approve the project.278 As with the 
EA, the EIS is typically prepared by an environ-
mental consultant rather than the FAA itself. 
Also, as with the EA, the FAA promotes a “third-
party contracting” approach where the EIS con-
tractor actually has a contract with the airport 
sponsor, not the FAA.279 However, despite the con-
tractual relationship, the EIS contractor “is re-
sponsible for assisting the FAA”—not the airport 
sponsor—“in preparing an EIS that meets the re-
quirements of the NEPA regulations.”280 The 
third-party contracting process is therefore more 
complex than at the EA stage. 

The third-party contracting process is “purely 
voluntary”281—the airport sponsor could opt to  
have the FAA prepare the EIS internally. How-
ever, since the development is proposed by the 
airport sponsor (not the FAA), it is typically in the  
airport sponsor’s interest to use the third-party 
contracting process to advance the project toward  
final FAA approval. Where the airport sponsor 
opts to use the third-party contracting process, it  
typically begins by issuing a request for qualifica-
tions (RFQ) or request for proposals (RFP) seek-
ing qualified environmental consultants to pre-

                                                           
278 42 U.S.C. § 4332(C) (2012). 
279 FAA Order 1050.1E, App. B, § 2b (2004). 
280 Id. 
281 Id. 
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pare the EIS.282 The airport sponsor should in-
clude the proposed scope of work, as well as the 
airport sponsor’s selection criteria, in any RFQ or 
RFP for an EIS contractor.283 The proposed scope 
of work must be prepared by the FAA, not the 
airport sponsor.284 The selection criteria may be 
prepared by the airport sponsor, but the FAA 
must concur with the criteria.285 

Based on the responses to the RFQ or RFP, and 
the airport sponsor’s selection criteria, the airport 
sponsor will typically prepare a “short list” of its 
preferred EIS contractors.286 The short list will 
typically include three to five contractors.287 The 
airport sponsor may conduct interviews of the 
contractors on its list, but the airport sponsor 
must invite the FAA to participate in the inter-
views.288 After any such interviews have been 
conducted, the airport sponsor will submit the 
short list to the FAA, and the airport sponsor may 
indicate its preference or ranking of the contrac-
tors.289 However, the FAA ultimately must select 
the EIS contractor,290 and the FAA is not obli-
gated to base its selection on the airport sponsor’s 
preference or ranking.291 The FAA may even con-
sider environmental consultants who are not on 
the airport sponsor’s list of preferred EIS contrac-
tors.292 The FAA will provide the airport sponsor a 
list of potential EIS contractors ranked according 
to the FAA’s preference.293 If the airport sponsor 
wishes to proceed with EIS preparation at that 
time, the airport sponsor must begin negotiating 
the cost of EIS preparation with the FAA’s pre-
ferred EIS contractor.294 The FAA cannot partici-
pate in those negotiations, but the FAA may con-
sider whether the negotiated cost is reasonable 

                                                           
282 FAA Order 1050.1E, App. B, § 2c (2004). 
283 FAA AC 150/5100-14D, § 2-7 (2005). 
284 FAA AC 150/5100-14D, § 2-10.a (2005). 
285 FAA AC 150/5100-14D, § 2-10.b (2005). 
286 FAA Order 5050.4B, § 1003.a(1) (2006). 
287 FAA AC 150/5100-14D, § 2-8.g (2005). 
288 FAA AC 150/1500-14D, § 2-10.c (2005). 
289 FAA AC 150/1500-14D, § 2-10.d (2005); FAA Order 

1050.1E, App. B, § 2c (2004). 
290 Citizens Against Burlington, Inc. v. Busey, 938 F.2d 

190, 202 (D.C. Cir. 2002).  
291 FAA AC 150/1500-14D, § 2-10.d (2005); FAA Order 

1050.1E, App. B, § 2c (2004). 
292 FAA Order 5050.4B, § 1003.a(2) (2006). 
293 FAA AC 150/1500-14D, § 2-10.f (2005). 
294 Id. 

before the airport sponsor enters into a contract 
with the EIS contractor.295 

The survey conducted for this digest indicates 
that, in practice, the airport sponsor’s preferred 
consultant is often hired to be the EIS contractor. 
Of the airport sponsors who reported hiring an 
EIS contractor, a slim majority (four of seven, or 
57 percent) reported that the FAA selected the 
EIS contractor from the airport sponsor’s “short 
list.” However, a sizeable minority (three of seven, 
or 43 percent) reported that the airport sponsor 
selected and hired the EIS contractor without any 
FAA involvement. Under NEPA, the EIS is to be 
prepared by the federal agency (or a contractor 
working on its behalf) and not the grant recipient; 
therefore, the FAA should have selected the EIS 
contractor in all cases. However, these survey re-
sponses are consistent with previous surveys in 
which airport sponsors have “responded as if they 
[rather than the FAA] were preparing EISs.”296 

Airport sponsors must ensure that the EIS con-
tractor executes a “disclosure state-
ment…specifying that they have no financial or 
other interest in the outcome of the project.”297 
The statement signed by the EIS contractor 
should either be “prepared by” the FAA, or the 
FAA should “furnish guidance and participate in 
the preparation and shall independently evaluate 
the [disclosure] statement prior to its approval 
and take responsibility for its scope and con-
tents.”298 The disclosure statement is particularly 
important where the FAA selects the airport 
sponsor’s preferred EIS contractor, to refute any 
later challenge that the EIS is biased or not im-
partial. This is illustrated by Communities 
Against Runway Expansion, Inc. v. FAA299 (here-
inafter, CARE), which involved a conflict-of-
interest challenge against an EIS contractor. In 
that case, the FAA selected the original EIS con-
tractor in December 1993.300 Later, the airport 
sponsor’s preferred consultant became a member 
of the EIS contractor’s “consultant team.”301 In 
October 1996, the FAA’s minutes of a meeting 
with the airport sponsor reflected that the airport 
sponsor announced that its preferred consultant 
was “the new” EIS contractor.302 It was unclear 
                                                           

295 FAA AC 150/1500-14D, § 2-10.g (2005). 
296 ANDREWS ET AL., supra note 79, at 4. 
297 40 C.F.R. § 1506.5(c) (2012). 
298 Id. 
299 355 F.3d 678 (D.C. Cir. 2004). 
300 Id. at 686. 
301 Id. 
302 Id.  
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what, if any, role was played by the FAA in nam-
ing the airport sponsor’s preferred consultant as 
the new EIS contractor. However, the U.S. Court 
of Appeals for the D.C. Circuit upheld the EIS, 
concluding that even if “the FAA did not properly 
discharge its obligations” in selecting the EIS con-
tractor, there was no evidence that the EIS was 
biased.303 In reaching this conclusion, the D.C. 
Circuit relied heavily on the fact that the ultimate 
EIS contractor “executed a disclosure statement 
specifying that it had no financial or other inter-
est in the outcome of the project,” and the disclo-
sure statement identified the other projects per-
formed for the airport sponsor by the EIS 
contractor.304 

When the airport sponsor enters into a contract 
with the EIS contractor, it should also enter into a 
memorandum of understanding (MOU) with both 
the EIS contractor and the FAA.305 The MOU will 
state that the EIS contractor’s activities are to be 
directed by the FAA (not the airport sponsor),306 
and that the airport sponsor (not the FAA) is obli-
gated to pay the EIS contractor.307 Although the 
airport sponsor directly pays the EIS contractor, 
the FAA typically reimburses the airport sponsor 
for most of that expense.308 For example, the FAA 
may include the cost of EIS preparation in the 
AIP grant funds that the FAA ultimately provides 
the airport sponsor to construct the project.309 

However, airport sponsors responding to the 
survey conducted for this digest indicated a less 
than universal adoption of the MOU requirement. 
Of the survey respondents with EIS experience, 
only half (four of eight) reported entering into an 
MOU with the FAA and the EIS contractor for 
preparation of an EIS. These airport sponsors re-
port that the MOU is an unusual arrangement, 
and that it can be frustrating for the airport spon-
sor because the airport sponsor is unable to con-
trol the activities of the EIS contractor. One sur-
vey respondent wrote that it is “[d]ifficult for 
airport sponsor organization to understand that 
the FAA is really the project manager and the 
[airport sponsor] is just a vehicle for payment.” 
Specific potential problem areas identified by the 
survey respondents included the following: 

 
                                                           

303 Id. 
304 Id. at 687. 
305 FAA Order 5050.4B, § 201.b(6) (2006). 
306 FAA Order 5050.4B, § 1003.c(3) (2006). 
307 FAA Order 5050.4B, § 1003.c(4) (2006). 
308 FAA Order 5050.4B, § 1003.a(3) (2006). 
309 FAA Order 1050.1E, App. B, § 2d (2004). 

• Difficulty reaching agreement with the FAA 
as to the scope of the EIS (number and type of 
environmental impact studies required) and the 
EIS contractor’s level of effort. 

• Ineffective communication between the air-
port sponsor and the EIS contractor, due to the 
EIS contractor’s understanding that the EIS con-
tractor is not to be unduly influenced by the air-
port sponsor. 

• The airport sponsor’s perception that the EIS 
contractor lacks the airport sponsor’s sense of ur-
gency, since the airport sponsor cannot direct the 
activities of the EIS contractor. 

• No local presence (e.g., local office, local em-
ployees) of the EIS contractor, particularly where 
the FAA selects an EIS contractor that was not 
recommended by the airport sponsor. 

• The EIS contractor’s tendency to use out-of-
region consultants with whom the EIS contractor 
may have an existing relationship, instead of rely-
ing upon local subject-area experts, consultants, 
or subcontractors with whom the airport sponsor 
may have an existing relationship. 

 
Clearly, the best solution to these problems is 

early communication with the FAA, as it is the 
FAA who is to prepare the EIS contractor’s scope 
of work, to approve the reasonableness of the EIS 
contractor’s level of effort, and to direct the activi-
ties of the EIS contractor. The latter two issues 
cited by survey respondents (related to local pres-
ence and use of local consultants) are best han-
dled when the airport sponsor is negotiating its 
EIS contractor selection criteria with the FAA. 
Certainly, the use of local consultants should have 
a favorable impact on the cost of EIS preparation, 
and cost will almost always be an important com-
ponent of the selection criteria. Also, local experts 
may have more familiarity with specially pro-
tected environmental resources in the airport vi-
cinity that could be impacted by the proposed de-
velopment, and may have been involved in past 
impact studies and mitigation measures related to 
protecting those resources. The airport sponsor 
should advise the FAA of any such specific advan-
tages of using local consultants familiar with the 
airport site.  

In addition to the EIS contractor, the airport 
sponsor and FAA may work with other consult-
ants during EIS preparation. As seen in the 
CARE case above, the airport sponsor may inde-
pendently fund its own preferred consultant to 
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participate in meetings with the EIS contractor.310 
The airport sponsor may also hire an independent 
consultant to participate in public hearings re-
garding the EIS, to help explain the EIS contrac-
tor’s technical analysis to the interested public.311 
The airport sponsor may also provide funds to the 
FAA (including AIP grant funds that the airport 
sponsor received from the FAA) for the FAA to 
hire additional consultants or staff to expedite 
processing of the EIS.312 The FAA may independ-
ently hire a consultant who was not involved in 
EIS preparation to evaluate the work of the EIS 
contractor or the analyses contained within the 
EIS.313 In particular, where an airport sponsor has 
prepared an EIS or equivalent EIR to satisfy the 
requirements of a state mini-NEPA law, the FAA 
is likely to hire its own consultant to independ-
ently review the work of the airport sponsor’s con-
sultant before the FAA issues an EIS under 
NEPA.314 The EIS contractor may hire subcon-
tractors with expertise in special-purpose envi-
ronmental laws to handle portions of the EIS. The 
airport sponsor should make itself aware of all the 
parties participating in preparation of an EIS, 
and be aware of the chain of command (i.e., who 
directs the activities of each consultant). 

C. Exchange of Preliminary Environmental 
Reviews 

Airport sponsors are obligated to involve the 
public in the environmental review process. As 
discussed in subsection D herein, the airport 
sponsor, FAA, or both are generally required to 
publish (or make publicly available) final NEPA 
documents such as EAs and EIS’s. In some cases, 
Draft EAs and Draft EIS’s must also be made 
public and can potentially be the subject of public 
hearings. By the same token, it is often not in the 
interest of the airport sponsor for preliminary or 
                                                           

310 Communities Against Runway Expansion, Inc. v. 
FAA, 355 F.3d 678, 686 (D.C. Cir. 2004). 

311 See, e.g., Mass. Port Auth. v. City of Boston, No. 
012731BLS2, 17 Mass. L. Rep. 125, 2003 Mass. Super. 
LEXIS 429, at *17 (Nov. 18, 2003). 

312 FAA Order 1050.1E, App. D, § 7.a (2004). A previous 
ACRP study concluded that airport sponsors can expedite 
the EIS process by funding an FAA environmental special-
ist position dedicated to environmental review of the air-
port sponsor’s proposed project. ANDREWS ET AL., supra 
note 79, at 25. 

313 See, e.g., Cmtys. Against Runway Expansion, Inc. v. 
FAA, 355 F.3d 678, 682 (D.C. Cir. 2004). 

314 See, e.g., Mass. Port Auth. v. City of Boston, No. 
012731BLS2, 17 Mass. L. Rep. 125, 2003 Mass. Super. 
LEXIS 429, at *37 n.36 (Nov. 18, 2003). 

incomplete drafts, studies, and communications 
about specific impact categories to be made public. 
Such preliminary or incomplete findings could 
create the impression that a proposed develop-
ment project will have a significant adverse envi-
ronmental impact, when a fair reading of the 
complete or final study would suggest otherwise. 
For example, the airport sponsor, the FAA, or an-
other agency participating in a coordinated envi-
ronmental review may have concerns early in the 
NEPA process that the airport sponsor’s proposed 
development project will have certain adverse en-
vironmental impacts. In most cases, these early 
concerns are alleviated either when the prescribed 
environmental impact analysis for that impact 
category suggests that impacts will be below sig-
nificance thresholds, or upon determining that the 
impact can be mitigated below significance 
thresholds. Likewise, early in the environmental 
review process, a broad range of potential alterna-
tives may be considered and even advocated by a 
party participating in the environmental review, 
before being discarded as unreasonable (e.g., be-
cause it does not satisfy the purpose and need). 
Also, certain environmental concerns or potential 
alternatives might never be vocalized if there is 
concern that the discussion would later be dis-
closed publicly. Airport sponsors would often like 
to be able to protect from public disclosure such 
preliminary, incomplete, internal communications 
involving potential impacts and alternatives that 
might later be determined to be insignificant or 
unreasonable, respectively.  

Sometimes the desire to protect preliminary 
opinions and communications from public disclo-
sure conflicts with statutes and public policy fa-
voring transparent government. Federal agencies 
such as the FAA are subject to the Freedom of 
Information Act (FOIA).315 Under FOIA, federal 
agencies receiving a request for public records 
that “reasonably describes such records…shall 
make the records promptly available to any per-
son.”316 Public airport sponsors and state agencies 
participating in environmental review are typi-
cally subject to similar requirements under state 
law. These public records laws cover a broad 
range of records, and are not limited to final deci-
sions of the agency and the documents supporting 
those decisions (such as EAs and EIS’s). For ex-
ample, upon receiving a public records request, 
“an agency shall make reasonable efforts to 
search for the records in electronic form or for-

                                                           
315 5 U.S.C. § 552 (2006). 
316 5 U.S.C. § 552(a)(3)(A) (2006). 
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mat,”317 such as emails or draft documents stored 
on the computers used by agency employees. This 
search will often reveal preliminary communica-
tions or concerns that were later discarded as in-
significant or unreasonable, but which can create 
the appearance of controversy or disagreement 
regarding the final agency decision. Opponents of 
airport development projects might use these re-
cords to challenge the conclusions in an EA or 
EIS, and delay the project. However, the motiva-
tion of the requestor (e.g., the requestor opposes 
the proposed development project) is irrelevant to 
the question of whether the records must be dis-
closed.318 

Therefore, it is important for the airport spon-
sor and the FAA to be aware of exceptions to 
FOIA, where certain records need not be disclosed 
and may be withheld. Perhaps most importantly 
for NEPA purposes, FOIA does not apply to “in-
ter-agency or intra-agency memorandums or let-
ters which would not be available by law to a 
party other than an agency in litigation with the 
agency.”319 These exceptions are construed nar-
rowly, with any doubts resolved in favor of public 
disclosure.320 Internal memoranda and other pre-
liminary work products (including data collections 
and summary reports) prepared by the FAA’s em-
ployees and its agents (e.g., consultants), and not 
shared outside the FAA, are typically protected 
from disclosure under the intra-agency communi-
cations exception to FOIA.321 Information pre-
pared by other federal agencies working in coor-
dination with the FAA, such as the Corps of 
Engineers cooperating in a streamlined environ-
mental review, could typically be protected from 
disclosure under the inter-agency communications 
exception to FOIA.322 

However, it is not clear that there is any such 
legal protection for information transmitted be-
tween the FAA and airport sponsors. For one rea-

                                                           
317 5 U.S.C. § 552(a)(3)(C) (2006). 
318 United Techs. Corp. by Pratt & Whitney v. FAA, 102 

F.3d 688, 691 (2d Cir. 1996). 
319 5 U.S.C. § 552(b)(5) (2006). 
320 Town of Winthrop v. FAA, 328 F. App’x 1, 4 (1st Cir. 

2009).  
321 See, e.g., Van Aire Skyport Corp. v. FAA, 733 

F. Supp. 316, 321 (D. Colo. 1990) (“Documents that reflect 
the mental processes of the government are deliberative, 
and can be withheld from production. Nonfinal drafts, by 
their very nature, are typically predecisional and delibera-
tive materials because they reflect a tentative view and are 
subject to later revision.”). 

322 5 U.S.C. § 552(b)(5) (2006). 

son, the inter-agency communication exception 
only protects communications between the FAA 
and other agencies of the Federal Government,323 
and airport sponsors generally are not federal 
agencies. Also, communications between the FAA 
and the airport sponsor probably do not qualify 
for the intra-agency communication as consultant 
communications, despite the alignment of inter-
ests between the FAA and the airport sponsor. It 
is also important for airport sponsors to recognize 
that state public records laws often do not include 
inter-agency or intra-agency exceptions, so “inter-
nal” communications involving the airport staff, 
its consultants, and other agencies participating 
in a coordinated environmental review may not be 
protected from disclosure.324  

As a general rule, communications between 
and documents transmitted between the FAA and 
the airport sponsor are not protected from public 
disclosure. In Department of the Interior v. 
Klamath Water Users Protective Association,325 the 
U.S. Supreme Court determined that communica-
tions from Native American tribes to the Depart-
ment of the Interior must be disclosed in response 
to a FOIA request, despite the “trust obligation” 
and “fiduciary relationship” between the tribes 
and the agency. The Court determined that the 
tribes did not qualify as consultants for purposes 
of the intra-agency communications exception be-
cause the tribes were advocates for their own in-
terests (in that case, water rights), which may 
come at the expense of other citizens. Likewise, 
although the interests of airport sponsors are of-
ten aligned with the interests of the FAA when 
both support development at the airport, the air-
port sponsor is ultimately subject to regulation by 
the FAA and is not truly an independent consult-
ant. Where the airport sponsor has received AIP 
development grant funds, the funds have probably 
come at the expense of some other airport with its 
own worthwhile proposed development. By anal-
ogy to the Klamath case, information shared be-
tween the airport sponsor and the FAA regarding 
environmental review of the airport sponsor’s 
proposed development project is probably subject 
to FOIA disclosure, even where NEPA and related 
special-purpose laws do not mandate disclosure. 

                                                           
323 5 U.S.C. §§ 551(l), 552(f) (2006). 
324 See, e.g., People ex rel. Birkett v. City of Chicago, 184 

Ill. 2d 521, 528–34, 705 N. E. 2d 48, 51 (1998) (declining to 
allow airport sponsor to withhold inter-agency and intra-
agency communications regarding airport development 
plans under state public records law). 

325 532 U.S. 1, 121 S. Ct. 1060, 149 L. Ed. 2d 87 (2001). 
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The airport sponsor and FAA should always keep 
in mind that correspondence between them may 
have to be disclosed, regardless of whether such 
disclosure is required by NEPA. 

i. Public Disclosure of Preliminary Environmental 
Assessments and Related Documents 

As will be discussed in Section III.D.i, an EA 
(and sometimes a Draft EA) must be made pub-
licly available, and may be subjected to public re-
view and comment. However, the FAA requires 
the airport sponsor to file a Preliminary Draft EA 
with the FAA for internal review before any EA is 
made publicly available.326 The FAA’s internal 
review may include review for both technical cor-
rectness and legal adequacy.327 If the FAA’s inter-
nal review identifies deficiencies in the Prelimi-
nary Draft EA, the FAA will ask the airport 
sponsor to revise the Preliminary Draft EA and 
resubmit it to the FAA for internal review.328 The 
EA that is ultimately made publicly available un-
der NEPA will address the FAA’s comments on 
the Preliminary Draft EA, and will contain all 
revisions required by the FAA.  

NEPA itself does not require disclosure of the 
Preliminary Draft EA submitted by the airport 
sponsor to the FAA for internal review, and fail-
ure to disclose it will not invalidate the NEPA 
review.329 However, this internal review version of 
the Preliminary Draft EA is probably subject to 
disclosure under FOIA or state public records law, 
since it is submitted by the airport sponsor to the 
FAA. NEPA itself does not require public disclo-
sure of communications between the FAA, the 
airport sponsor, and other agencies participating 
in a coordinated environmental review, regarding 
internal concerns about or deficiencies in the Pre-
liminary Draft EA.330 Likewise, internal FAA 
communications regarding the internal review are 
                                                           

326 FAA Order 5050.4B, § 404.a(4)(a) (2006). 
327 FAA Order 1050.1E, § 404e (2004). 
328 FAA Order 5050.4B, § 707.c (2006). 
329 See, e.g., Giulano v. State Dep’t of Transp., No. 

X01UWYCV014002704S, 2007 Conn. Super. LEXIS 3467, 
at *39 (Dec. 20, 2007) (holding that neither the preparation 
of a Preliminary Draft EA by a consultant for an airport 
sponsor nor the “presentment” of the Preliminary Draft EA 
to the FAA for internal review are subject to the “notice 
and comment” requirements of NEPA or state mini-NEPA 
law). 

330 See, e.g., City of Oxford, Ga. v. FAA, 428 F.3d 1346, 
1357 (11th Cir. 2005) (“Petitioner seems to operate under 
the erroneous view that the FAA was required to provide it 
with all significant written correspondences between the 
FAA and the” cooperating state agency or airport sponsor.). 

probably protected by the intra-agency exception 
to FOIA, and communications between the FAA 
and cooperating federal agencies regarding the 
Preliminary Draft EA are probably protected from 
disclosure under the inter-agency exception to 
FOIA. Furthermore, the internal review for legal 
adequacy is probably attorney-client privileged. 
However, under Klamath, communications from 
the FAA to the airport sponsor regarding deficien-
cies in the Preliminary Draft EA are probably not 
protected from disclosure under a FOIA request to 
the FAA, or under a state-law public records re-
quest to the airport sponsor. 

The survey conducted for this digest did not re-
veal any widespread concerns over public disclo-
sure of Preliminary Draft EAs. Of airport spon-
sors with EA experience, a sizeable majority (27 of 
44, or 61 percent) never experienced a public re-
cords request for Preliminary Draft EAs. How-
ever, a significant number (13 of 44, or 30 percent) 
“usually” or “always” treat those documents as 
public records, and make them available upon 
request; only a few reported that they attempt to 
prevent disclosure of the Preliminary Draft EA. If 
challenged, it is likely that the airport sponsor or 
FAA would be required to produce the Prelimi-
nary Draft EA and any comments from the FAA 
in response, since those documents do not appear 
to qualify for any FOIA exception. 

 
 

The Role of the Airport Sponsor in Airport Planning and Environmental Reviews of Proposed Development Projects Under the National Environmental Policy ...

Copyright National Academy of Sciences. All rights reserved.

http://www.nap.edu/22386


 40 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

           Figure 8. Experience of Survey Respondents with Public Records Requests for Preliminary 
           NEPA Documents. 

 
 

ii. Public Disclosure of Preliminary Environmental 
Impact Statements and Related Documents 

As will be discussed in Section III.D.iii, a Draft 
EIS must be made publicly available and sub-
jected to public review and comment. However, 
the FAA requires the EIS contractor to file a Pre-
liminary Draft EIS with the FAA for internal re-
view, before any Draft EIS is made publicly avail-
able.331 The FAA’s internal review may include 
review for both technical correctness and legal 
adequacy.332 NEPA does not require public disclo-
sure of either the Preliminary Draft EIS, internal 
FAA communications regarding review of the Pre-
liminary Draft EIS, or communications between 
the FAA and the EIS contractor regarding con-
cerns about or deficiencies in the Preliminary 
Draft EIS.333 Also, because the EIS contractor’s 
work is to be directed solely by the FAA, the Pre-
liminary Draft EIS (unlike the Draft EA prepared 
by the airport sponsor) and communications be-
tween the FAA and the EIS contractor  regarding  

                                                           
331 FAA Order 5050.4B, § 1100 (2006). 
332 FAA Order 1050.1E, § 508a (2004). 
333 See, e.g., Cmtys. Against Runway Expansion, Inc. v. 

FAA, 355 F.3d 678, 688 (D.C. Cir. 2004) (Airport develop-
ment opponent “cites no provision of NEPA or its imple-
menting regulations, the APA, or any FAA regulation re-
quiring the disclosure of an EIS contractor's draft work 
product.”). 

 
 
the Preliminary Draft EIS can probably be pro-
tected from public disclosure under the intra-
agency exception to FOIA.334 For this reason, even 
when opponents of airport development projects 
obtain copies of the Preliminary Draft EIS in-
tended for internal FAA review, courts tend to 
disregard those documents.335  

The survey conducted for this digest did not re-
veal any concerns related to public disclosure of 
Preliminary Draft EIS’s. Of the survey respon-
dents with EIS experience, most (six out of eight, 
or 75 percent) were unaware of any public records 
requests for Preliminary Draft EIS’s. However, 
two survey respondents reported that the public is 
usually able to obtain the Preliminary Draft EIS 
upon request. 

The intra-agency exception will not operate to 
prevent disclosure of communications and envi-
                                                           

334 See, e.g., Town of Winthrop v. FAA, 535 F.3d 1, 14–15 
(1st Cir. 2008) (declining to require the FAA to produce 
documents that the FAA claims “pertain to internal delib-
erative processes and were properly exempted from disclo-
sure under FOIA,” including correspondence between the 
FAA and the EIS contractor). 

335 See, e.g., Mass. Port Auth. v. City of Boston, No. 
012731BLS2, 17 Mass. L. Rep. 125, 2003 Mass. Super. 
LEXIS 429, at *37 n.36 (Nov. 18, 2003) (attaching no evi-
dentiary weight to an EIS contractor’s earlier revisions of a 
Preliminary Draft EIS that predated the Draft EIS that 
was made available for public review and comment). 
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ronmental impact data obtained from outside 
sources (aside from other federal agencies, in 
which case the documents may be protected under 
the inter-agency exception). Courts have allowed 
opponents of airport development to obtain such 
documents under FOIA even after ruling that 
there was no NEPA requirement to disclose those 
documents created in preparation of an EIS.336 So, 
for example, where the FAA is required (by stat-
ute or its own procedures) to coordinate with the 
public or with nonfederal agencies (e.g., to address 
a particular impact category), those communica-
tions probably must be disclosed in response to a 
FOIA request. Likewise, where the FAA claims 
that its communications with the EIS contractor 
are protected from disclosure under the intra-
agency exception, but the EIS contractor has cor-
responded (on behalf of the FAA) with the public 
or with state agencies in the process of preparing 
the EIS, any FOIA protection has probably been 
waived and that correspondence must be disclosed 
in response to a FOIA request.337 

Most importantly for the airport sponsor, under 
Klamath, correspondence between the airport 
sponsor and either the FAA or the EIS contractor 
probably must be disclosed in response to a re-
quest under FOIA or state public records law. 
This is important to recognize, since the airport 
sponsor will typically participate in meetings and 
studies with the FAA and the EIS contractor, par-
ticularly in situations where the airport sponsor is 
required to prepare an EIS or equivalent EIR un-
der a state mini-NEPA law or is a participant in 
the FAA’s coordinated environmental review proc-
ess.338 In those situations, there is typically no 
inter-agency or intra-agency exception that would 
prevent the disclosure of documents (such as Pre-
liminary Draft EIS’s) that are shared between the 
airport sponsor and FAA. Courts will lean toward 
requiring the FAA to disclose any communications 
with the airport sponsor related to EIS prepara-
tion, including data gathered by the airport spon-
sor and provided to the FAA (or the EIS contrac-
                                                           

336 See, e.g., St. John’s United Church of Christ v. City of 
Chicago, 502 F.3d 616, 624 (7th Cir. 2007); St. John’s 
United Church of Christ v. City of Chicago, 401 F. Supp. 2d 
887, 906 (N.D. Ill. 2005). 

337 See, e.g., Kroposki v. FAA, No. 08-CV-01519, 2009 
U.S. Dist. LEXIS 76084, at *11 (Aug. 26, 2009) (dismissing 
FOIA claims against FAA for environmental review docu-
ments in the possession of contractors, only because plain-
tiff failed to allege facts suggesting that he exhausted ad-
ministrative remedies). 

338 Cmtys. Against Runway Expansion, Inc. v. FAA, 355 
F.3d 678, 687 (D.C. Cir. 2004). 

tor) to support the EIS.339 Generally, however, 
disclosure of such preliminary documents under 
FOIA has no legal implications under NEPA.340 As 
long as the requirements of NEPA are followed 
(including the opportunity for public review and 
comment on the Draft EIS), the FAA’s decision to 
approve an EIS would only be subject to challenge 
if the preliminary documents disclosed under 
FOIA demonstrate that the EIS materially mis-
represented the environmental impact analysis. 

Where the FAA has approved an EIS, but the 
airport sponsor has taken no major steps within 3 
years after FAA approval to implement the ap-
proved project, the airport sponsor may no longer 
assume the FAA’s approval is still valid.341 In that 
event, if the airport sponsor still wishes to pursue 
the proposed development, the FAA must perform 
another internal review to determine whether the 
EIS is still valid, or whether there are significant 
changes (such as new environmental impact data 
that contradicts the assumptions or conclusions of 
the EIS) that would require the EIS to be supple-
mented.342 This internal review of an EIS that was 
previously approved, like the internal review of 
the Preliminary Draft EIS, need not be publicly 
disclosed under NEPA.343 However, keep in mind 
that, under Klamath, communications between 
the FAA and the airport sponsor, including re-
quests for and transmission of new environmental 
impact data to support the FAA’s internal review, 
may be subject to disclosure under FOIA.  

D. Publication 
Section III.C discussed whether certain envi-

ronmental review documents, particularly pre-
liminary draft NEPA reports, are public records 
that must be produced when requested. A related 
but different question is what is the legal respon-
                                                           

339 See St. John’s United Church of Christ v. City of Chi-
cago, 502 F.3d 616, 624 (7th Cir. 2007); St. John’s United 
Church of Christ v. City of Chicago, 401 F. Supp. 2d 887, 
906 (N.D. Ill. 2005). 

340 See, e.g., Kroposki v. FAA, No. 08-CV-01519, 2009 
U.S. Dist. LEXIS 76084, at *8 n.4 (Aug. 26, 2009) (declin-
ing to reopen the public comment period on an EIS based 
on FOIA documents provided by the FAA after the close of 
the public comment period). 

341 FAA Order 5050.4B, § 1401.c (2006); FAA Order 
1050.1E, § 514b (2004). 

342 FAA Order 5050.4B, § 1401.d (2006); FAA Order 
1050.1E, § 515c (2004). 

343 Id.; see also Town of Winthrop v. FAA, 535 F.3d 1, 8 
(1st Cir. 2008) (“The written reevaluation determining 
whether it is necessary to prepare an SEIS need not, how-
ever, be made public.”). 
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sibility of the airport sponsor and FAA to publicly 
disclose NEPA reports (and drafts) after they are 
no longer preliminary? Both NEPA and FAA regu-
lations require opportunities for public review and 
comment at certain points in the environmental 
review process, which carries a greater obligation 
than merely producing public records upon re-
quest—the document must be published and pub-
lic comment must be solicited. This section exam-
ines the airport sponsor’s role in that process. 

i. Publication of Planning Documents 
“[T]he FAA does not control or direct the ac-

tions and decisions of” airport sponsors in the pre-
NEPA planning phase.344 Before the airport spon-
sor invokes NEPA by requesting FAA funding for 
a new development project or FAA approval of a 
revised ALP, there is generally no federal re-
quirement for public disclosure of airport devel-
opment planning. However, development plan-
ning documents may be subject to public 
disclosure under state open records laws. Also, 
airport sponsors may find it of strategic benefit to 
make planning documents (both draft and final) 
available to the surrounding community and in-
terested public.345 

Where the airport sponsor takes part in FAA-
funded planning activities, however, there typi-
cally are federal requirements for public disclo-
sure and public participation. For example, if the 
airport sponsor prepares a NEM, the airport spon-
sor must allow “the public to review and comment 
during the development of the map.”346 When the 
airport sponsor submits the final NEM to the 
FAA, the airport sponsor must certify that it has 
afforded “interested persons” adequate opportu-
nity to comment on the draft NEM, including the 
planning data (e.g., airport operations forecasts) 
on which it was based.347 The NEM may be used 
in the development of an updated ALP showing 
proposed developments at the airport. To the ex-
tent the proposed developments implicate NEPA, 
environmental review of the proposed develop-
ments is subject to publication as described in the 
following sections. 

ii. Publication of Environmental Assessments 
After the FAA has internally reviewed the air-

port sponsor’s Preliminary Draft EA, the airport 

                                                           
344 City of Bridgeton v. FAA, 212 F.3d 448, 454 (8th Cir. 

2000). 
345 ANDREWS ET AL., supra note 79, at 14, 24. 
346 14 C.F.R. § 150.21(b) (2012). 
347 Id. 

sponsor must prepare a Draft EA that has been 
revised to address the FAA’s comments and con-
cerns.348 If the proposed development involves a 
new airport, a new runway, or a major runway 
extension, the airport sponsor must make this 
revised Draft EA available to the public for 30 
days.349 (Recall, however, that an EIS is normally 
required for projects involving a new commercial 
service airport or a new runway at an existing 
commercial service airport located in a metropoli-
tan statistical area.350 In those cases, the FAA 
may bypass the EA process for such projects and 
begin preparing an EIS, in which case there will 
be no Draft EA to publish.) It is the airport spon-
sor’s obligation to publish a notice “in an area-
wide or local newspaper having general circula-
tion” specifying the locations and times when the 
Draft EA will be available for public review.351 
The presumption is that the airport sponsor will 
make hard copies of the Draft EA available in a 
physical location, although it will typically be 
more convenient for both the airport sponsor and 
the interested public for the airport sponsor to 
also make the Draft EA available electronically.  

Certain special-purpose environmental laws 
also have public review requirements, so the air-
port sponsor should consider whether the pro-
posed development project will impact those spe-
cially protected resources (namely, historic sites, 
wetlands, and floodplains).352 If so, a single 30-day 
public review period generally satisfies all of the 
applicable environmental review laws, as long as 
proper public notice is given. Therefore, the air-
port sponsor should coordinate with the FAA to 
ensure that the airport sponsor’s notice of Draft 
EA availability, and any similar notice that the 
FAA is required to make under a federal special-
purpose law, are made simultaneously, so that the 
30-day public review period for the Draft EA only 
occurs once. 

Upon conclusion of the 30-day public review 
period, the airport sponsor will typically hold a 
public hearing (as described in Section III.E.ii in-
fra). After that, it is the airport sponsor’s respon-
sibility to revise the EA to respond to any “sub-
stantive public concerns” raised concerning the 
Draft EA during the public review process.353 To 
respond to some comments, the airport sponsor 
                                                           

348 FAA Order 5050.4B, §§ 404.a(4)(a), 708.a (2006). 
349 Id. 
350 FAA Order 5050.4B § 903.b (2006). 
351 FAA Order 5050.4B, § 404.a (2006). 
352 FAA Order 5050.4B, §§ 403.b, 708.b (2006). 
353 FAA Order 5050.4B, § 709 (2006). 
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(or its EA consultant) may have to perform addi-
tional environmental impact analyses for certain 
impact categories.354 The Final EA should incor-
porate these subsequent studies that respond to 
public comments on the Draft EA. Generally 
speaking, there is no requirement for these sup-
plemental environmental analyses in the Final 
EA to be subjected to public review and comment, 
even though they would have been subject to pub-
lic review and comment if they had been included 
in the Draft EA.355 However, the airport sponsor 
should consider whether the supplemental envi-
ronmental analyses represent a significant change 
from the conclusions of the Draft EA (e.g., result-
ing in a new proposed alternative). If so, the air-
port sponsor should consult with the FAA to de-
termine whether a Supplemental Draft EA should 
be issued and subjected to an additional 30-day 
public review and comment period before the air-
port sponsor submits its Final EA to the FAA.356 

If the Final EA concludes that there will be sig-
nificant environmental impacts that cannot be 
satisfactorily mitigated, then an EIS will have to 
be performed before the FAA can approve the pro-
posed development. However, if the airport spon-
sor’s Final EA concludes that there will not be 
significant environmental impacts, and if the FAA 
concurs, then the FAA will issue a FONSI. (At 
this point, the preliminary Draft EA will already 
have been through the FAA’s internal review, and 
the Final EA will reflect revisions to address the 
FAA’s comments and concerns, so it is likely that 
the FAA will concur with the conclusion in the 
Final EA.) When the FONSI is issued, it is the 
FAA’s obligation to make the Final EA and 
FONSI publicly available, to announce a location 
(typically an FAA office) where the Final EA and 
FONSI can be reviewed, and to provide copies 
(preferably electronic) of the Final EA and FONSI 

                                                           
354 See, e.g., Grand Canyon Trust v. FAA, 290 F.3d 339, 

340 (D.C. Cir. 2002) (“In response to comments on a draft 
environmental assessment, the FAA conducted a Supple-
mental Noise Analysis on the potential noise impacts of the 
replacement airport.”). 

355 See, e.g., California v. U.S. Dep’t of Transp., 260 F. 
Supp. 2d 969, 978 (N.D. Cal. 2003) (overturning the FAA’s 
FONSI and requiring an EIS in part because environ-
mental analyses subsequent to the Draft EA were not sub-
jected to public review and comment). 

356 See, e.g., Town of Cave Creek, Ariz. v. FAA, 325 F.3d 
320, 325 (D.C. Cir. 2003) (describing a Supplemental Draft 
EA with an additional public review and comment period, 
where the Supplemental Draft EA analyzed a new alterna-
tive not discussed in the Draft EA). 

to anyone who requests them.357 Although this is 
the FAA’s obligation under NEPA, the FAA con-
siders it “most effective” for the airport sponsor to 
assist by publishing the announcement in “media 
serving the project impact area,” such as local 
newspapers and the airport Web site.358  The air-
port sponsor’s notice must mention the FAA. 

Unlike publication of the Draft EA, in which 
the public has a 30-day review and comment pe-
riod, publication of the Final EA and FONSI typi-
cally signifies the final decision of the FAA. In 
limited circumstances, however, the FAA will 
make a proposed FONSI/EA available for a 30-
day public review period before issuing a final 
ROD.359 As mentioned previously, certain special-
purpose environmental laws require a 30-day 
public review and comment period, so the FAA 
may have to make the proposed FONSI/EA pub-
licly available if the proposed development will 
impact specially protected environmental re-
sources (i.e., historic sites, wetlands, or flood-
plains) and the airport sponsor did not previously 
make the Draft EA publicly available (e.g., be-
cause the proposed development does not involve 
a new airport, new runway, or major runway ex-
tension).360 Also, a 30-day public review and com-
ment period is required for a proposed FONSI/EA 
if the FAA plans to issue a FONSI for an action 
that would ordinarily require an EIS, or for an 
action that is without precedent.361 In most cases, 
however, there is no general requirement for the 
airport sponsor’s Final EA and the FAA’s FONSI 
to be subjected to public review and comment 
prior to final publication. 

iii. Publication of Environmental Impact 
Statements 

After the FAA has internally reviewed a Pre-
liminary Draft EIS, the EIS contractor must pre-
pare a Draft EIS that has been revised to address 
the FAA’s comments and concerns.362 The FAA is 
always required to make this revised Draft EIS 
available to the public for 45 days.363 This occurs 
by the FAA filing five copies of the Draft EIS with 
the Environmental Protection Agency (EPA).364 It 

                                                           
357 FAA Order 5050.4B, § 807.a (2006). 
358 FAA Order 5050.4B, § 807.b (2006). 
359 FAA Order 5050.4B, §§ 804.b, 804.c (2006). 
360 FAA Order 5050.4B, § 804.b(3) (2006). 
361 FAA Order 5050.4B, §§ 804.b(1), 805.a (2006). 
362 FAA Order 5050.4B, § 1100 (2006). 
363 FAA Order 5050.4B, § 1102 (2006). 
364 FAA Order 5050.4B, § 1101.b(1)(d)(2) (2006). 
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is then the EPA’s responsibility to publish a notice 
of public availability in the Federal Register, al-
though the FAA is encouraged to also publish a 
notice of availability in “local newspapers” and 
“other local media” in the area affected by the 
proposed development project.365 The airport 
sponsor may need to handle coordination with the 
local media, especially coordination of the publica-
tion date (so that the local notice appears on the 
same date as the Federal Register notice, so that 
the end date of the 45-day review period can be 
accurately determined).366 The FAA will typically 
make the Draft EIS available to the public elec-
tronically.367  

Unlike the Draft EA, which is prepared by the 
airport sponsor’s EA consultant, the Draft EIS is 
prepared by the EIS contractor who takes direc-
tion solely from the FAA. Therefore, the FAA 
must specifically request comments from the air-
port sponsor (in addition to the public) regarding 
the Draft EIS during the 45-day review period.368 
Upon completion of the review period, the FAA (or 
the EIS contractor) must revise the EIS to re-
spond to any “substantive comments” received 
concerning the Draft EIS, whether those com-
ments come from the airport sponsor, the public, 
or another government agency.369 

To adequately respond to comments on the 
Draft EIS, the FAA (or the EIS contractor) may 
have to perform additional studies of environ-
mental impacts, consider additional alternatives, 
or consider additional mitigation measures. De-
pending on the scope of the additional study or 
revisions that will be required to address the 
comments, the FAA may opt to prepare a Sup-
plemental Draft EIS for public review and com-
ment.370 If the additional analysis adequately re-
sponds to the comments without changing the 
conclusions or preferred alternative from the 
Draft EIS, then supplementation is probably not 
necessary and the FAA would probably proceed 
directly to the Final EIS (which must report the 
comments and the study performed in re-

                                                           
365 40 C.F.R. § 1506.6(b) (2012); FAA Order 5050.4B, 

§ 1101.b(3)(a) (2006). 
366 FAA Order 5050.4B, § 1101.b(3)(b) (2006). 
367 FAA Order 5050.4B, § 1101.b(2) (2006). 
368 FAA Order 5050.4B, § 1101.a(4) (2006). 
369 FAA Order 5050.4B, § 1101.a (2006); see also 40 

C.F.R. § 1503.4 (2012). 
370 See, e.g., Cmtys. Against Runway Expansion, Inc. v. 

FAA, 355 F.3d 678, 682 (D.C. Cir. 2004) (“In response to 
public concerns, the FAA opted to prepare a Supplemental 
Draft EIS (‘SDEIS’) to address certain issues.”). 

sponse).371 Likewise, if the FAA is able to address 
the comments on the Draft EIS by making minor 
adjustments to its preferred alternative, the FAA 
may opt to proceed directly to publishing a Final 
EIS with those modifications.372 There are no FAA 
guidelines or formal NEPA requirements explain-
ing when a Supplemental Draft EIS should be 
prepared and submitted for public review. How-
ever, courts consider it not “ideal” for significant 
deviations from the Draft EIS (such as a new pre-
ferred alternative or proposals for significant new 
mitigation measures) to appear for the first time 
in a Final EIS.373 Preferably, such analysis would 
be subjected to public review and comment in a 
Draft EIS or Supplemental Draft EIS. 

Once the FAA (or the EIS contractor) has ad-
dressed all substantive comments received on the 
Draft EIS (or Supplemental Draft EIS), it pre-
pares the Final EIS for a 30-day public review 
“wait period.”374 The FAA is to “simultaneously”375 
distribute one copy of the Final EIS to everyone 
who provided substantive comments on the Draft 
EIS376 (including the airport sponsor), five copies 
to the EPA,377 and a number of copies to other fed-
                                                           

371 The FAA is to perform whatever additional analysis 
is necessary to adequately respond to substantive com-
ments from the airport sponsor, the public, and other agen-
cies. Where the other agencies have an obligation to pre-
pare an EIS of their own (or to “adopt” the FAA’s EIS as 
cooperating agencies in a streamlined environmental re-
view), those agencies may also perform their own analysis 
to ensure that their concerns are addressed. If the agency 
ultimately adopts the FAA’s Final EIS, this additional 
analysis performed subsequent to the FAA’s Final EIS 
might never appear in a Draft EIS and would conceivably 
escape the NEPA public review and comment process. See, 
e.g., Davis Mountains Trans-Pecos Heritage Ass’n v. FAA, 
117 F. App’x 3, 18 n.64 (5th Cir. 2004) (“[I]n order for a 
cooperating agency to adopt the lead agency’s EIS, the 
NEPA process actually requires the cooperating agency to 
do some independent study after the final EIS has been 
prepared.”).  

372 See, e.g., Village of Bensenville v. FAA, 457 F.3d 52, 
59 (D.C. Cir. 2006) (“[I]n the final EIS, the FAA proposed 
to conclude that [its preferred alternative from the Draft 
EIS], as modified to [address public comments], was the 
least restrictive means of achieving the federal govern-
ment’s compelling interest in increasing capacity and re-
ducing delay.”). 

373 Davis Mountains Trans-Pecos Heritage Ass’n v. FAA, 
116 F. App’x 3, 14–15 (5th Cir. 2004). 

374 FAA Order 5050.4B, § 1303 (2006). 
375 FAA Order 5050.4B, § 1211.a (2006). 
376 FAA Order 5050.4B, § 1211.d (2006). 
377 FAA Order 5050.4B, § 1211.f (2006); see also 40 

C.F.R. § 1506.9 (2012). 
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eral agencies.378 Upon receipt of the FAA’s Final 
EIS, the EPA will publish a notice of availability 
of the Final EIS in the Federal Register.379 Like-
wise, the FAA is to announce the availability of 
the Final EIS in local newspapers and other local 
media. As with the Draft EIS, the airport sponsor 
should probably coordinate the publication with 
the local media to synchronize the timing of that 
notice with the Federal Register notice, which will 
be used to start the 30-day “wait period.” The FAA 
is required to make the Final EIS “available to 
the public at publicly accessible locations.”380 The 
presumption is that the FAA will make hard cop-
ies of the Final EIS available in a physical loca-
tion, although (as with the Final EA) it will typi-
cally be more convenient if the airport sponsor 
assists by also making the Final EIS available 
electronically (e.g., on the airport Web site). 

Unlike the Draft EIS, the FAA is not required 
to solicit comments from the public, other agen-
cies, or the airport sponsor regarding the Final 
EIS.381 Also unlike the Draft EIS, the FAA is not 
required to respond to comments received during 
the 30-day “wait period” regarding the Final 
EIS.382 Upon conclusion of the 30-day “wait pe-
riod”383 (but no sooner than 90 days after the 
Draft EIS was first made public),384 the FAA will 
prepare a final ROD approving or not approving 
the Final EIS.385 Unlike the Final EIS, NEPA does 
not require the ROD to be made publicly avail-
able. However, the FAA typically publishes a no-
tice of availability of the ROD in the Federal Reg-
ister.386 

E. Public Hearings 
The FAA states that it is generally the respon-

sibility of the airport sponsor to “[p]rovide oppor-
tunities for public participation, and a public 
hearing, if one is appropriate,” regarding proposed 
development at an airport.387 Before the FAA will 
                                                           

378 FAA Order 5050.4B, § 1211.g (2006). 
379 FAA Order 5050.4B, § 1211.f (2006). 
380 FAA Order 5050.4B, § 1211.i (2006). 
381 See FAA Order 5050.4B, § 1211.b (2006) (“An agency 

may request comments on an FEIS.”) (emphasis added); see 
also 40 C.F.R. § 1503.1(b) (2012). 

382 See FAA Order 5050.4B, § 1211.a (2006) (noting that 
the FAA “may choose to circulate” revisions to the Final 
EIS in response to comments). 

383 FAA Order 5050.4B, § 1300 (2006). 
384 FAA Order 5050.4B, § 1101.b(1)(d)(2) (2006). 
385 FAA Order 5050.4B, § 1301 (2006). 
386 FAA Order 5050.4B, § 1304 (2006). 
387 FAA Order 5050.4B, § 201.b(4) (2006). 

approve an airport sponsor’s funding request for a 
new airport, a new runway, or a major runway 
extension, the airport sponsor must certify to the 
FAA that “an opportunity for a public hearing was 
given to consider the economic, social, and envi-
ronmental effects of the location and the location’s 
consistency with the objectives of any planning 
that the community has carried out.”388 In addi-
tion to the FAA’s statutory public hearing re-
quirements, NEPA requires public hearings to 
take place “whenever appropriate.”389 The airport 
sponsor should thus keep in mind that the “public 
hearing” requirement is fluid, and the number of 
public hearings to be held depends upon the con-
troversial nature of the project, the degree of pub-
lic interest in the project, and the persuasiveness 
of requests for public hearings.390 

The FAA defines “public hearing” as “a gather-
ing under the direction of a designated hearing 
officer for the purpose of allowing interested par-
ties to speak and hear about issues of concern to 
interested parties.”391 This definition leaves the 
airport sponsor a great deal of flexibility in how 
public hearings are to be conducted. In declining 
to define the term more specifically, the FAA ex-
plained that “public hearing” is a “term of art” 
under NEPA and that “the most important as-
pects of a traditional, formal hearing are that a 
designated hearing officer controls the gathering 
and there is an accurate record of the major public 
concerns stated during the gathering.”392 This sec-
tion explores how the airport sponsor and FAA 
will satisfy those requirements at different stages 
in the environmental review. 

i. Public Hearings on Pre-NEPA Planning 
Documents 

The FAA does not control the pre-NEPA devel-
opment planning process, and there are generally 
no federal requirements for public hearings prior 
to the airport sponsor invoking NEPA by request-
ing FAA approval or funding for a development 
project. However, state open meetings laws may 
require certain development planning meetings of 
the airport sponsor to be open to the public.  

Where the airport sponsor accepts FAA funding 
for certain planning activities, FAA regulations 
may call for public hearings. For example, if the 
                                                           

388 49 U.S.C. § 47106(c)(A)(i) (2012). 
389 40 C.F.R. § 1506.6(c) (2012). 
390 FAA Order 5050.4B, § 403.a (2006); FAA Order 

1050.1E, § 209a (2004). 
391 FAA Order 5050.4B, § 403.a (2006). 
392 71 Fed. Reg. 29014, 29032 (2006). 
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airport sponsor prepares a Noise Compatibility 
Program to address the noise impact of the exist-
ing airport layout, the airport sponsor must “pro-
vide notice and the opportunity for a public hear-
ing” prior to submitting the Noise Compatibility 
Program to the FAA for approval.393 The submis-
sion to the FAA must summarize the comments 
received at the public hearing, as well as all writ-
ten submissions received, and the airport spon-
sor’s response to those comments from the pub-
lic.394 The Noise Compatibility Program should 
address noise impacts of the existing airport lay-
out rather than proposed developments; proposed 
new developments should generally be considered 
in the NEPA process rather than the Noise Com-
patibility Program.395 However, Noise Compatibil-
ity Programs may identify development projects 
that could better distribute noise impacts. NEPA 
documents for such proposed development pro-
jects have been upheld, despite the airport spon-
sor’s failure to hold public hearings on the NEPA 
documents, where the proposal resulted from a 
Noise Compatibility Program that was subject to 
extensive public involvement and opportunity to 
comment.396 

ii. Public Hearings on the Environmental 
Assessment 

If the airport sponsor is preparing an EA in-
volving a new airport, a new runway, or a major 
runway extension, it must provide an opportunity 
for a public hearing on the Draft EA (as revised by 
the airport sponsor to address any FAA concerns 
on the Preliminary Draft EA).397 (Recall, however, 
that an EIS is normally required for projects in-
volving a new commercial service airport or a new 
runway at an existing commercial service airport 
located in a metropolitan statistical area.398 In 
those cases, the FAA may bypass the EA process 
for such projects and begin preparing an EIS, in 
which case there will be no Draft EA and the pub-
lic hearing will take place during EIS prepara-
tion, as described in the following section.) When 
the airport sponsor prepares a Draft EA for a pro-
ject requiring a public hearing, at the time the 
Draft EA is made available to the public, the air-
port sponsor must publish a notice of opportunity 
                                                           

393 14 C.F.R. § 150.23(d) (2012). 
394 14 C.F.R. § 150.23(e)(7) (2012). 
395 FAA Order 5050.4B, § 706.g(3) (2006). 
396 See Heide v. Molnau, FAA Docket Nos. 16-04-11, 

16-05-05, 16-05-15 (Jul. 7, 2006). 
397 FAA Order 5050.4B, §§ 404.a(4)(a), 708.a (2006). 
398 FAA Order 5050.4B § 903.b (2006). 

for public hearing “in an area-wide or local news-
paper having general circulation.”399 This notice 
must provide 15 days in which anyone receiving 
the notice may request a public hearing.400 Upon 
receiving such request (or upon determining that 
a public hearing should be held), the airport spon-
sor then must publish a notice of hearing in the 
same newspaper at least 30 days prior to the 
hearing, stating the time and location of the hear-
ing, as well as “a list of potentially affected envi-
ronmental resources” drawn from the Draft EA.401 
If multiple requests for public hearing are re-
ceived, the airport sponsor should consider 
whether multiple public hearings are required 
(taking into account the controversial nature of 
the project, the degree of public interest in the 
project, and the variety of concerns cited in the 
requests for public hearings).402 If a public hearing 
is required, the airport sponsor cannot prepare 
the Final EA before the public hearing is held.403 

The survey conducted for this digest indicated 
a wide range of experience with holding public 
hearings on Draft EAs. As illustrated in Figure 9, 
of the airport sponsors with EA experience, a size-
able minority (17 out of 44, or 39 percent) never 
held a public hearing on a Draft EA from 2004 to 
the present. One survey respondent reported hold-
ing 28 public hearings on Draft EAs in that time-
frame. Half of the survey respondents with EA 
experience (22 out of 44) held between one and 
four public hearings on Draft EAs. 

                                                           
399 FAA Order 5050.4B, § 404.a (2006). 
400 FAA Order 5050.4B, § 404.a(5) (2006). 
401 FAA Order 5050.4B, § 406.b (2006). 
402 See, e.g., Town of Cave Creek, Ariz. v. FAA, 325 F.3d 

320, 325 (D.C. Cir. 2003) (“In April 2001, the FAA circu-
lated the DEA for public comment and held four public 
workshops to explain the project, answer questions, and 
accept written comments on the DEA.”). 

403 FAA Order 5050.4B, § 709 (2006). 
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Figure 9. Experience of Survey Respondents with Public Hearings on Draft NEPA Documents. 

 
 
The public hearing must afford the public an 

opportunity to “speak and hear” about the pro-
posed development and environmental issues of 
concern. Therefore, the public hearing will typi-
cally involve a presentation (by the FAA, the air-
port sponsor, or the EA consultant) about the pro-
ject and any issues of concern that are discussed 
in the Draft EA.404 Thereafter, members of the 
public should be allowed to provide oral testi-
mony, ask questions, and obtain real-time feed-
back (if possible) from the FAA, the airport spon-
sor, or the EA consultant.405 The airport sponsor 
must arrange for a transcript of these proceedings 
to be made.406 The airport sponsor must also pro-
vide 10 days after the public hearing in which 
members of the public can submit additional writ-
ten comments.407 

                                                           
404 See, e.g., Barnes v. U.S. Dep’t of Transp., 655 F.3d 

1124, 1130, 1142 (“Twice during the meeting, the [airport 
sponsor] made a presentation providing an overview of the 
project and summarizing the results of the DEA…Twice 
during the two-hour meeting, the FAA made a presenta-
tion about the project and the EA.”). 

405 Id. at 1142 (“The members of the public were invited 
to talk to project team members, who were available to 
answer their questions and get their feedback. The mem-
bers of the public were also invited to visit the oral testi-
mony area to provide their feedback.”). 

406 FAA Order 5050.4B, § 406.c (2006). 
407 FAA Order 5050.4B, § 406.b(4) (2006). 

Public hearings on Draft EAs may generate 
numerous comments for the airport sponsor.408 
The airport sponsor must consolidate all “sub-
stantive comments obtained during hearing” and 
forward those comments to the FAA.409 The Final 
EA must “include a detailed summary of issues 
raised during the public hearing and responses to 
those issues.”410 The response may include further 
analysis of environmental impacts or alternatives; 
however, discussions of environmental impacts, 
alternatives, and other issues in the EA (unlike 
the EIS) are to be “brief.”411 The airport sponsor 
“is under no obligation to respond individually to 
each and every concern raised during the com-
ment period” on a Draft EA.412 In response to the 
survey conducted for this digest, the overwhelm-
ing majority of airport sponsors with EA experi-
ence (36 out of 44, or 82 percent) reported that 
they never had to revise an EA to address com-
ments raised during a public hearing. If the air-
port sponsor does perform additional analysis to 
respond to comments raised during a public hear-

                                                           
408 See, e.g., C.A.R.E. Now, Inc. v. FAA, 844 F.2d 1569, 

1571 (11th Cir. 1988) (describing a public hearing on a 
Draft EA for a runway extension that was attended by 
2,000 citizens who submitted 3,500 comments). 

409 FAA Order 5050.4B, Chart 2 (2006). 
410 FAA Order 5050.4B, § 406.d (2006). 
411 40 C.F.R. § 1508.9(b) (2012). 
412 Safeguarding the Historic Hansom Area’s Irreplace-

able Res., Inc. v. FAA, 651 F.3d 202, 212 (1st Cir. 2011). 
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ing, there is generally no requirement to hold ad-
ditional public hearings to present the results of 
that analysis. It is in the FAA’s discretion 
whether to require the airport sponsor to hold ad-
ditional public hearings.413 

If the public hearing on the Draft EA is ade-
quately conducted (i.e., proper notice, designation 
of a “hearing officer,” opportunity for the public to 
“speak and hear,”414 and adequate documentation 
of the proceedings), the record of the public hear-
ing can be invaluable later in upholding a FONSI. 
Courts have upheld FONSIs against such chal-
lenges as failure to adequately consider cumula-
tive impacts or all possible alternatives, where the 
public failed to raise those concerns during the 
public hearing.415 However, the public’s failure to 
raise “obvious” environmental concerns during the 
public hearing does not absolve the airport spon-
sor from addressing those concerns in the EA, es-
pecially where the airport sponsor has “independ-
ent knowledge of a reasonable possibility” that 
such environmental concerns exist.416 

Even where the FAA does not require a public 
hearing on the Draft EA (e.g., for projects not in-
volving a new airport, new runway, or major run-
way extension), the proposed development project 
may implicate special-purpose laws that require 
“public participation” (i.e., if the proposed devel-
opment is expected to impact historic sites, wet-
lands, or floodplains).417 For other special-purpose 
laws that do not have public participation re-
quirements, another government agency with ju-
risdiction over the specially protected environ-
mental resource may nevertheless request that 
the airport sponsor hold a public hearing.418 In 
these situations, the FAA recommends using the 
same public hearing approach described above419 
(i.e., providing notice of opportunity for public 

                                                           
413 See, e.g., City of Oxford, Ga. v. FAA, 428 F.3d 1346, 

1357 (11th Cir. 2005) (“The FAA properly exercised its 
discretion in concluding that no further meetings would be 
useful.”). 

414 FAA Order 5050.4B, § 403.a (2006). 
415 See, e.g., Barnes v. U.S. Dep’t of Transp., 655 F.3d 

1124, 1136 (9th Cir. 2011) (holding that the petitioner 
“waived” its argument that reasonable alternatives were 
not considered, where the petitioner’s public hearing com-
ments “failed to alert the agencies to the argument that 
the range of alternatives to the project actually discussed 
in the EA was not reasonable.”). 

416 Id. at 1134. 
417 FAA Order 5050.4B, § 403.b (2006). 
418 FAA Order 5050.4B, § 403.a (2006). 
419 FAA Order 5050.4B, § 404.b (2006). 

hearing, making the Draft EA available for 30 
days beforehand, providing an opportunity for the 
public or government agency to “speak and hear” 
about the proposed project, and making a record 
of the proceedings). Where public hearings are 
required under both special-purpose environ-
mental laws and the FAA’s NEPA regulations, the 
special-purpose public hearing is typically con-
ducted first.420 Then, all comments received from 
the public or government agency at the special-
purpose public hearing should be made available 
by the airport sponsor at the NEPA public hear-
ing on the Draft EA.421 

iii. Environmental Impact Statement 
The EIS is prepared by the FAA (or the EIS 

contractor working under the direction of the 
FAA) and not the airport sponsor. Nevertheless, 
as this digest has made clear, the airport sponsor 
plays an important role in preparation of the EIS. 
If the EIS concerns “a new airport, new runway, 
or major runway extension for which an airport 
sponsor intends to seek AIP funding,” the Final 
EIS must include a “certification from the airport 
sponsor that it has provided an opportunity for a 
public hearing…to consider economic, social, and 
environmental effects” of the project.422 This does 
not necessarily require the airport sponsor to pro-
vide a public hearing to consider the Draft EIS. 
For example, if the airport sponsor previously pre-
pared an EA for the proposed development project 
before the FAA began preparing the EIS, then the 
public hearing on the Draft EA (described in the 
previous section) would technically satisfy this 
requirement. Ultimately, it is up to the discretion 
of the FAA whether to require an additional pub-
lic hearing on the Draft EIS. In response to the 
survey conducted for this digest, of the airport 
sponsors with EIS experience, most (5 out of 8, or 
63 percent) reported that public hearings had 
been held on Draft EIS’s for proposed develop-
ment projects at their airports.  

Where public participation is also required un-
der special-purpose environmental laws under the 
jurisdiction of other government agencies, the 
FAA encourages joint public hearings on the Draft 
EIS, to the extent possible, if that will “satisfy the 

                                                           
420 See, e.g., City of Oxford, Ga. v. FAA, 428 F.3d 1346, 

1350 (11th Cir. 2005) (describing a “special interest” meet-
ing regarding historic resources held “on the heels” of pub-
lication of the Draft EA, 1 week before the NEPA public 
hearing). 

421 FAA Order 5050.4B, § 403.b (2006). 
422 FAA Order 5050.4B, § 1203.b(1) (2006). 
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NEPA requirements for each Federal agency in-
volved in a proposed action.”423 Likewise, a joint 
public hearing may be held to satisfy both the 
FAA’s NEPA requirements and the airport spon-
sor’s requirements under a state mini-NEPA 
law.424 If a public hearing is required (either by 
the FAA or to satisfy the public participation re-
quirement of some special-purpose environmental 
law) prior to publication of the Final EIS, the FAA 
will provide notice of opportunity for public hear-
ing in the same announcement in which it pro-
vides notice of availability of the Draft EIS.425 
Unlike the notice of availability, the notice of op-
portunity for public hearing need not be published 
in the Federal Register unless the proposed devel-
opment has “national implications.”426 If the FAA 
receives a request for public hearing, the airport 
sponsor is required to publish a notice of the pub-
lic hearing in local media at least 30 days in ad-
vance of the public hearing.427 The notice must 
state the time and location of the hearing, as well 
as “a list of potentially affected environmental 
resources” drawn from the Draft EIS.428 

Like the Final EA, the Final EIS “should in-
clude a detailed summary of issues raised during 
the public hearing and responses to those is-
sues.”429 The FAA is to provide the airport sponsor 
a copy of the transcript of the public hearing.430 
However, because the EIS is prepared by the FAA 
(or the EIS contractor under the FAA’s direction), 
the airport sponsor has no formal role to play in 
summarizing the public comments or responding 
to them.431 However, it is clearly in the airport 
sponsor’s interest to work closely with the public 
and help respond to concerns raised during public 

                                                           
423 FAA Order 5050.4B, § 9.j (2006). 
424 See, e.g., Mass. Port Auth. v. City of Boston, No. 

012731BLS2, 17 Mass. L. Rep. 125, 2003 Mass. Super. 
LEXIS 429, at *16 (Nov. 18, 2003) (“[T]he FAA held two 
public hearings on the draft EIS/EIR.”). 

425 FAA Order 5050.4B, § 1101.b(1)(d); FAA Order 
1050.1E, § 508c(3) (2004). 

426 FAA Order 1050.1E, § 209c (2004). 
427 FAA Order 5050.4B, Chart 3 (2006). 
428 FAA Order 5050.4B, § 406.b (2006). 
429 FAA Order 5050.4B, § 406.d (2006). 
430 FAA Order 5050.4B, § 406.c (2006). 
431 See, e.g., FAA Order 1050.1E, § 508g (2004) (requir-

ing the FAA to consider “comments made during public 
hearings” on the Draft EIS, and to revise the EIS to reflect 
“issues raised through the community involvement and 
public hearing process.”). 

hearings.432 In response to the survey conducted 
for this digest, of the airport sponsors with EIS 
experience, a small minority (2 out of 8, or 25 per-
cent) reported that an EIS had been revised to 
address comments raised during public hearings. 

After the FAA (or the EIS contractor) revises 
the EIS to reflect public comments, it makes the 
Final EIS available for a 30-day “wait period” be-
fore the FAA publishes its ROD, approving or not 
approving the project. There is no requirement for 
a public hearing on the Final EIS. However, 
where the project is “a new airport, new runway, 
or major runway extension,” the Final EIS must 
include the airport sponsor’s certification that the 
opportunity for public hearing was provided at 
some point during the NEPA review process. Also, 
the Final EIS must include the airport sponsor’s 
certification either that its management board 
“has voting representation from the communities 
in which the project is located,” or that the airport 
sponsor “has advised the communities that they 
have the right to petition the Secretary [of Trans-
portation] about [the] proposed project.”433 How-
ever, courts have upheld RODs where there was 
no such certification from the airport sponsor, as 
long as the Final EIS documents “the extensive 
participation of local communities in the envi-
ronmental review process.”434 Therefore, it is in 
the airport sponsor’s interests to make a good 
faith effort (in coordination with the FAA) to pro-
vide opportunities for public hearing on the EIS. 

F. Coordination of Outside Agencies 
The airport sponsor is to take on the responsi-

bility “as needed” to coordinate the activities of 
other federal, state, and local agencies during the 
environmental review process.435 In the survey 
conducted for this digest, the most common con-
cern raised by airport sponsors was the role of 
“outside” (i.e., non-FAA) agencies. The two most 
commonly cited issues were: 

 
• Conflicts between federal agencies with differ-

ent mandates. This problem seems to arise most 

                                                           
432 See, e.g., Mass. Port Auth. v. City of Boston, No. 

012731BLS2, 17 Mass. L. Rep. 125, 2003 Mass. Super. 
LEXIS 429, at *16–17 (Nov. 18, 2003) (describing the air-
port sponsor’s efforts to work with the public before, dur-
ing, and after public hearings on the Draft EIS). 

433 49 U.S.C. § 47106(c)(A)(ii) (2012); FAA Order 
5050.4B, § 1203.b(2) (2006). 

434 Communities Against Runway Expansion, Inc. v. 
FAA, 355 F.3d 678, 690 (D.C. Cir. 2004). 

435 FAA Order 5050.4B, § 201.b(5) (2006). 
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often in the context of wetlands mitigation. A 
number of survey respondents indicated that the 
U.S. Army Corps of Engineers prefers that the 
airport sponsor mitigate wetlands impacts on the 
airport site, but the U.S. Fish and Wildlife Service 
(USFWS) prefers to mitigate wetlands impacts 
off-site because wetlands tend to attract wildlife. 
Survey respondents indicate that this conflict is 
usually resolved in favor of USFWS, probably due 
to the safety concerns associated with wildlife on 
the airport site. 

• Conflicts between federal and state agencies 
with common mandates. Examples cited by survey 
respondents include state agencies with jurisdic-
tion over wetlands or stormwater under state en-
vironmental laws (overlapping the jurisdiction of 
the Corps of Engineers) or state agencies with 
jurisdiction over wildlife under state environ-
mental laws (overlapping the jurisdiction of 
USFWS). The conflict most often arises when the 
state special-purpose agency becomes involved 
late in the environmental review process and re-
quests changes (e.g., consideration of additional 
alternatives or mitigation measures) that were 
not requested by the analogous federal special-
purpose agency. Environmental requirements 
may differ widely from state to state, and airport 
sponsors should be mindful that FAA guidance 
deals primarily with federal requirements. Timely 
identification and engagement of relevant state 
agencies is generally the airport sponsor’s respon-
sibility. 

 
The following section addresses the airport 

sponsor’s coordination of these “outside” (i.e., non-
FAA) government agencies (both federal and 
state) at different stages in the environmental 
review process. 

i. Outside Agencies and the Environmental 
Assessment 

The airport sponsor is generally responsible for 
preparing an EA. As mentioned in SectionII.B.iii, 
the analysis of environmental impacts in the EA 
will consider impacts to environmental resources 
protected by special-purpose laws. Typically, non-
FAA government agencies will have jurisdiction 
over those resources or those special-purpose 
laws. In that case, the EA is required to include 
proof that the airport sponsor (or its EA consult-
ant) consulted with the relevant government 
agency to ensure that requirements of the special-
purpose law will be satisfied.436 This consultation 

                                                           
436 FAA Order 5050.4B, § 706.f(2)(b) (2006). 

should alert the airport sponsor as to whether a 
permit is required from the outside agency under 
the relevant special-purpose laws. The airport 
sponsor will be primarily responsible for obtaining 
any such permit. The FAA recommends integrat-
ing the permit application into the NEPA process, 
rather than waiting to apply for necessary per-
mits after the FAA has approved the EA.437 

In some cases, the outside government agency 
will make recommendations (e.g., for alternatives 
to avoid the specially protected environmental 
resource, or measures to mitigate the impact to 
the specially protected resource). In some cases, 
the airport sponsor does not accept the recom-
mendations of the outside agency. If the conflict 
between the airport sponsor and the outside 
agency cannot be resolved before the airport spon-
sor submits the Draft EA to the FAA for internal 
review, the airport sponsor is required to docu-
ment the outside agency’s recommendation and 
the airport sponsor’s “written rationale for reject-
ing the recommendations or solutions.” The FAA 
must forward the airport sponsor’s rationale to 
the outside agency, and allow 15 days for the out-
side agency to comment before the FAA can allow 
the airport sponsor to finalize the EA.438 

Once the airport sponsor finalizes the EA, the 
FAA is required to make the Final EA available to 
any federal agency with jurisdiction over the pro-
posed action due to a special-purpose law or other 
specially protected environmental resource. (The 
airport sponsor may have a similar obligation un-
der state special-purpose law to make the EA 
available to a state agency with jurisdiction.) The 
outside agencies must be allowed to review the 
Final EA for 30 days before the FAA can issue a 
FONSI.439 If outside agencies raise serious con-
cerns that they consider to be inadequately ad-
dressed in the EA, the proposed development pro-
ject may be so controversial that the FAA cannot 
issue a FONSI, and an EIS will have to be pre-
pared.440 In some cases, the FAA is prohibited 
from issuing a FONSI if the airport sponsor certi-

                                                           
437 FAA Order 1050.1E, App. A, § 18.1b (2004). 
438 FAA Order 5050.4B, § 707.d (2006). 
439 FAA Order 5050.4B, § 804.a (2006). 
440 See, e.g., California v. U.S. Dep’t of Transp., 260 F. 

Supp. 2d 969, 973–74 (N.D. Cal. 2003) (“[T]he volume of 
comments from and the serious concerns raised by federal 
and state agencies specifically charged with protecting the 
environment support a finding that an EIS was required in 
this case. Given the controversy surrounding the airport 
project, defendants unreasonably failed to prepare an 
EIS.”). 
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fies that the proposed development project “con-
forms” to special-purpose environmental laws, but 
the outside agency with jurisdiction over the spe-
cial-purpose law disagrees with the airport spon-
sor’s conformity determination.441 To avoid elevat-
ing the proposed development project to require 
an EIS, the airport sponsor should work with the 
outside agency to get concurrence on the airport 
sponsor’s conformity determination prior to final-
izing the EA. 

In response to the survey conducted for this di-
get, some airport sponsors expressed frustration 
with what they perceived as the outside agencies 
making “unreasonable demands” and raising en-
vironmental concerns that go beyond their spe-
cial-purpose jurisdiction and expertise. Some sur-
vey respondents expressed frustration that the 
FAA seems to make significant concessions to 
these outside agencies, requiring the airport 
sponsor to address alternatives or mitigation 
measures proposed by the outside agencies. 
However, this additional analysis effort at the EA 
stage to satisfy the outside agency can have long-
term benefits for the airport sponsor, especially if 
it means that the FAA can issue a FONSI rather 
than prepare an EIS.  

ii. Outside Agencies and the Environmental Impact 
Statement 

If the proposed development project will have 
significant environmental impacts that cannot be 
satisfactorily mitigated, an EIS must be prepared 
by any federal agency who is taking “major fed-
eral action.” This certainly includes the FAA (who 
will be approving and likely funding the project), 
and may also include other federal agencies who 
have jurisdiction over specially protected envi-
ronmental resources or special-purpose laws. To 
avoid parallel EIS’s and duplication of effort, the 
FAA encourages intra-agency coordination for 
airport development projects,442 preferably result-
ing in a single EIS adopted by all cooperating 
agencies. All federal agencies and the airport 
sponsor are to participate in a single “coordinated 
environmental review process for airport capacity 
enhancement projects at congested airports, avia-
tion safety projects, and aviation security pro-
jects.”443 State agencies (other than airport spon-
sors) are also encouraged to participate in the 

                                                           
441 FAA Order 1050.1E, App. A, § 3.4a(2) (2004). 
442 FAA Order 5050.4B, § 1100.b (2006); FAA Order 

1050.1E, § 213 (2004). 
443 49 U.S.C. § 47171 (2012); see also FAA Order 

1050.1E, App. D, § 6.c (2004). 

streamlined environmental review process, where 
the proposed development project falls within the 
jurisdiction of the state agency (e.g., under a state 
special-purpose environmental law).444 The FAA is 
responsible for identifying agencies who will have 
an interest in the proposed development project 
and inviting them to participate.445 The FAA is 
the lead agency in this streamlined environ-
mental review process, and all participating agen-
cies (possibly including the airport sponsor) “shall 
give substantial deference” to the FAA’s decisions 
and directives.446 

The coordinated environmental review process 
may be set forth in an inter-agency agreement or 
memorandum of understanding between the FAA, 
other participating federal or state agencies, “and, 
if applicable, the airport sponsor.”447 This agree-
ment should clarify the responsibilities and exper-
tise of the FAA, the outside agencies, and “if ap-
plicable, the airport sponsor.”448 The airport 
sponsor is not necessarily a participant in the EIS 
preparation process and thus will not necessarily 
be a party to this agreement.449 The FAA “encour-
ages airport sponsors to be signatories to the 
MOU” for projects subject to streamlined envi-
ronmental review (e.g., high-priority airport de-
velopment projects or aviation safety/security pro-
jects).450  

An MOU would be particularly useful on pro-
jects not subject to streamlined environmental 
review where cooperating federal agencies are not 
required by statute to defer to the FAA’s lead, or 
when state environmental agencies are participat-
ing in the coordinated review on a voluntary ba-
sis. This may be easier said than accomplished, 
since the role and responsibility of each partici-
pating agency (and possibly the airport sponsor) 
must be negotiated and formalized in an MOU. 
The airport sponsor may play a role in negotiating 
the terms of the MOU between the FAA and other 
agencies. One survey respondent expressed frus-
tration over trying to negotiate an MOU between 

                                                           
444 49 U.S.C. § 47171(e) (2012). 
445 FAA Order 5050.4B, § 910.c (2006). 
446 FAA Order 1050.1E, App. D, § 6.g (2004). 
447 FAA Order 1050.1E, App. D, § 6.e (2004). 
448 FAA Order 5050.4B, § 1003.c(3) (2006). 
449 See, e.g., Nat’l Mitigation Banking Ass’n v. U.S. 

Army Corps of Eng’rs, No. 06-CV-2820, 2007 U.S. Dist. 
LEXIS 10528, at *10–11 (N.D. Ill. Feb. 14, 2007) (describ-
ing an inter-agency coordination agreement for EIS prepa-
ration entered into by the FAA, U.S. Army Corps of Engi-
neers, and state environmental agency). 

450 FAA Order 5050.4B, § 1505.e(2) (2006). 
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the FAA and a state environmental agency for a 
master plan update that was subject to both 
NEPA and a state mini-NEPA law: 

The ADO [FAA Airport District Office] had never done an 
MOU on a combined NEPA and State “NEPA-Like” 
document. We [the airport sponsor] had to obtain samples 
from other airports and write multiple drafts over a pe-
riod of almost a year before the FAA would sign the 
MOU. We lost much valuable time because the ADO and 
Regional FAA office simply had no experience in how to 
draft such an MOU. It was very frustrating. 

Upon completion of the Draft EIS, regardless of 
whether it was prepared in a coordinated or 
streamlined process, the FAA must specifically 
request comments from the airport sponsor, any 
federal agency “having jurisdiction by law or spe-
cial expertise,” and “appropriate” state and local 
agencies.451 The FAA must revise the EIS to re-
spond to any “substantive comments” received 
concerning the Draft EIS, whether those com-
ments come from the airport sponsor or an outside 
agency.452 Once the FAA (or the EIS contractor) 
has addressed all substantive comments received 
on the Draft EIS, it prepares the Final EIS for a 
30-day public review “wait period.”453 The FAA is 
to distribute one copy of the Final EIS to every 
outside agency (or airport sponsor) who provided 
substantive comments on the Draft EIS,454 five 
copies to the EPA,455 and a number of copies to 
other federal agencies.456 Unlike the Draft EIS, 
the FAA is not required to solicit comments from 
outside agencies (or the airport sponsor) regard-
ing the Final EIS.457 Also unlike the Draft EIS, 
the FAA is generally not required to respond to 
comments received during the 30-day “wait pe-
riod” regarding the Final EIS.458 Upon conclusion 
of the 30-day “wait period,” the FAA will prepare 
a final ROD approving or not approving the Final 
EIS.459  
                                                           

451 FAA Order 5050.4B, § 1101.a (2006). 
452 FAA Order 5050.4B, § 1101.a (2006); see also 40 

C.F.R. § 1503.4 (2012). 
453 FAA Order 5050.4B, § 1303 (2006). 
454 FAA Order 5050.4B, § 1211.d (2006). 
455 FAA Order 5050.4B, § 1211.f (2006); see also 40 

C.F.R. § 1506.9 (2012). 
456 FAA Order 5050.4B, § 1211.g (2006). 
457 See FAA Order 5050.4B, § 1211.b (2006) (“An agency 

may request comments on an FEIS.”) (emphasis added); see 
also 40 C.F.R. § 1503.1(b) (2012). 

458 See FAA Order 5050.4B, § 1211.a (2006) (noting that 
the FAA “may choose to circulate” revisions to the Final 
EIS in response to comments). 

459 FAA Order 5050.4B, § 1301 (2006). 

It should be apparent that the airport sponsor’s 
role in coordinating outside agencies is more pro-
nounced during preparation of the EA (in which 
the airport sponsor has the lead preparation role) 
than during preparation of the EIS. At the EIS 
stage, the airport sponsor and outside agencies 
both tend to be in the role of (at best) participants 
in a coordinated review process conducted by the 
FAA, or (at worst) excluded from the substantive 
environmental review process and relegated to 
the role of “commenter.” 

IV. CONCLUSION 

NEPA and related environmental laws impose 
significant requirements on federal agencies such 
as the FAA to evaluate the environmental impact 
of its actions (such as approving funds for airport 
development projects). Because airport develop-
ment projects are typically proposed by the air-
port sponsor rather than the FAA, the FAA has 
shifted much of that responsibility to the airport 
sponsor, to the extent it is legally allowed to do so, 
particularly for proposed development projects 
that will not require an EIS. Since most airport 
development projects will not require an EIS, the 
airport sponsor (or its EA consultant) is usually 
responsible for performing most of the environ-
mental analysis required by NEPA or required by 
non-FAA agencies under special-purpose envi-
ronmental laws. The airport sponsor may also 
have similar environmental review responsibili-
ties under state “mini-NEPA” laws and state spe-
cial-purpose environmental laws. 

Any AIP-funded development project will in-
volve some level of environmental review (which 
may simply be a determination that the project’s 
anticipated environmental impacts are so insig-
nificant as to qualify for a Categorical Exclusion 
from NEPA). However, the airport sponsor’s con-
sideration of the three components of an environ-
mental review (environmental impacts, alterna-
tives, and mitigation measures) begins long before 
AIP funds are devoted to a project. In the plan-
ning stage, when the airport sponsor first identi-
fies its needs and considers development solu-
tions, it formulates a preliminary statement of 
“purpose and need” that shapes the analysis of 
impacts, alternatives, and mitigation. The pur-
pose and need may be refined as a project ad-
vances through the NEPA process (to reflect addi-
tional planning data and environmental data), 
and certainly the environmental review will have 
an increased level of detail as the airport sponsor 
moves from requesting a Categorical Exclusion, to 
preparing an EA, to assisting the FAA in prepara-
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tion of an EIS. Section II supra provides guidance 
for the level of detail required, depending on 
where the airport sponsor is in the NEPA process. 
Technical consultants will play an integral role in 
developing the required documentation. Section 
III.B supra provides guidance for overseeing tech-
nical consultants, with the guidance tailored to 
where the airport sponsor is in the NEPA process. 
For example, certain tasks (e.g., EIS preparation) 
must be performed by the federal government and 
cannot be performed by the airport sponsor. 
Therefore, an EIS contractor is to work on behalf 
of the FAA, whereas an EA consultant works on 
behalf of the airport sponsor. These and other nu-
ances are addressed in Section III.B. 

Since the airport sponsor is typically responsi-
ble for shepherding the NEPA process, it needs to 
be aware of all procedural requirements for public 
participation, including when the airport sponsor 
must make environmental studies available for 
public review, and when it must hold public hear-
ings. Section III.E supra addresses the FAA crite-
ria for public hearings and when they must be 
held, depending on the type of environmental re-
view and whether special-purpose environmental 
laws are implicated. Requirements for the airport 
sponsor (or FAA) to publish environmental review 
documents—to make them available for public 
review—vary depending on the scope of the pro-
ject, its anticipated environmental impact, 
whether it implicates special-purpose environ-
mental laws, and the status of the review (i.e., 
whether it is “draft” or “final”). These publication 
requirements are addressed in Section III.D su-
pra, and must be satisfied regardless of whether 
anyone has requested the documents. A related 
but different question is what to do when the pub-
lic requests environmental review documents 
(e.g., preliminary drafts) that are not required to 
be published under NEPA or special-purpose 
laws. Whether preliminary drafts are public re-

cords often depends on whether the documents 
were communicated between the airport sponsor 
and the FAA (which may depend on whether the 
technical consultant is working on behalf of the 
airport sponsor or on behalf of the FAA). These 
and other nuances are addressed in Section III.C. 

Most importantly, the airport sponsor must 
keep in mind that, regardless of who takes the 
lead role in environmental review, the airport 
sponsor will always ultimately have to get the 
FAA’s approval for any significant airport devel-
opment project. Therefore, effective coordination 
of the process with the FAA is important at all 
stages of development planning and environ-
mental review. Consultation with the FAA should 
begin when the airport sponsor first identifies a 
proposed development project to address its pre-
liminary formulation of “purpose and need.” The 
FAA may be able to suggest modifications (e.g., to 
the statement of purpose and need), alternatives 
to the proposed development project, or mitigation 
measures that will make the project more likely to 
withstand environmental review. For example, 
the FAA may be able to suggest changes that will 
make the project less likely to require an EIS 
(e.g., by introducing mitigation measures to re-
duce environmental impacts below significance 
thresholds) or more likely to qualify for stream-
lined environmental review (e.g., by reframing the 
purpose and need to focus on aviation safety or 
security).  

V. NEPA QUESTIONNAIRE 

A copy of the survey questionnaire that was 
used in performance of this study follows. The 
survey was delivered to the 400 airport sponsors 
who received the largest amounts of airport de-
velopment grant funds from the FAA between 
2004 and 2011.  
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APPENDIX A—QUESTIONNAIRE 

NATIONAL ACADEMY OF SCIENCES 
TRANSPORTATION RESEARCH BOARD 

AIRPORT COOPERATIVE RESEARCH PROGRAM (ACRP)  
PROJECT 11-01, STUDY TOPIC 04-06: The Role of the Airport Sponsor in Airport Planning and 

Environmental Reviews of Proposed Development Projects Under the National Environmental Policy Act 
(NEPA) and State Mini-NEPA Laws 

The Transportation Research Board has retained a consultant to explore the legal issues faced by airport 
sponsors in fulfilling requirements under the National Environmental Policy Act (“NEPA”), related “special 
purpose” federal environmental laws, and analogous state mini-NEPA statutes in selected jurisdictions. 

The purpose of this survey is to elicit information from airport sponsors to develop an industry-wide 
perspective on the role of the airport sponsor in the environmental review process coordinated by the Federal 
Aviation Administration (“FAA”). Your participation will help prepare other airport sponsors and AIP grant 
recipients for the environmental review process. We also hope to identify areas in which the environmental 
review process can be improved. 

Please have this survey completed by the individual in your organization who is primarily responsible for 
NEPA matters. Please base the survey responses only on environmental review activities conducted since 1 
January 2004. Contact information to return completed surveys is at the end of the document. Thank you in 
advance for your cooperation with this survey. 

I. BACKGROUND 

A. Identification 

i. Please provide the name and address of your airport or organization. 

___________________________________________________________________________________
___________________________________________________________________________________
__________________________________________ 

ii. Please provide the name, telephone number, and email address of an appropriate contact person who is 
primarily responsible for NEPA compliance and related environmental review issues at your airport 
or organization. 

___________________________________________________________________________________
___________________________________________________________________________________
__________________________________________ 

B. Environmental Review Experience (since 1 January 2004) 

i. Since 1 January 2004, approximately how many times has your airport or 
organization requested that the FAA categorically exclude a proposed action from 
environmental review? 

_______ 

ii. Since 1 January 2004, approximately how many times has your airport or 
organization (or a consultant working on your behalf) performed an 
Environmental Assessment (“EA”) for a proposed action?  

_______ 

iii. Approximately how many of those EAs have resulted in a Finding of No 
Significant Impact (“FONSI”) by the FAA?  _______ 
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iv. Since 1 January 2004, approximately how many times has an Environmental 
Impact Statement (“EIS”) been prepared your airport or organization? _______ 

II. PURPOSE AND NEED 

A. Environmental Assessments (since 1 January 2004). (Please answer all that apply) 

i. How frequently does your airport or organization consult with the FAA to help develop a statement of 
Purpose and Need to include in a Draft EA for a proposed project? 

N/A Never Occasionally Half the Time Usually Always 
      

ii. How frequently does the FAA recommend that your airport or organization change its statement of 
Purpose and Need after the FAA’s internal review of a Draft EA?  

N/A Never Occasionally Half the Time Usually Always 
      

iii. How frequently does your airport or organization revise its statement of Purpose and Need in an EA 
based on comments received from the public or non-FAA government agencies? 

N/A Never Occasionally Half the Time Usually Always 
      

iv. How frequently does the FAA issue a FONSI with a different statement of Purpose and Need than that 
included in your airport’s Final EA? 

N/A Never Occasionally Half the Time Usually Always 
      

B. Environmental Impact Statements (since 1 January 2004). (Please answer all that apply) 

i. How frequently does the FAA consult with your airport or organization regarding the FAA’s statement 
of Purpose and Need prior to or during the FAA’s draft of an EIS for a project?  

N/A Never Occasionally Half the Time Usually Always 
      

ii. How frequently has the FAA issued an EIS with a different statement of Purpose and Need than that 
included in your airport’s Final EA for the same project? 

N/A Never Occasionally Half the Time Usually Always 
      

iii. How frequently has the FAA revised its statement of Purpose and Need in its Final EIS based on 
comments received from the public or other government agencies regarding a Draft EIS for a 
proposed development at your airport? 

N/A Never Occasionally Half the Time Usually Always 
      

C. If your responses above indicate that your airport or the FAA made changes to the statement of Purpose 
and Need at any time after developing a Draft EA, please describe the changes in the Purpose and Need, 
and whether it changed the proposed project: 

___________________________________________________________________________________
___________________________________________________________________________________
___________________________________________________________________________________
___________________________________________________________________________________
________________ 
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III. ALTERNATIVES 

A. Environmental Assessments (since 1 January 2004). (Please answer all that apply) 

i. How frequently does your airport or organization consult with the FAA to help develop Alternatives to 
include in a Draft EA for a proposed project? 

N/A Never Occasionally Half the Time Usually Always 
      

ii. How frequently does the FAA recommend that your airport or organization consider additional 
Alternatives after the FAA’s internal review of a Draft EA? 

N/A Never Occasionally Half the Time Usually Always 
      

iii. How frequently has your airport or organization revised its EA to consider additional Alternatives 
based on comments received from the public or non-FAA government agencies? 

N/A Never Occasionally Half the Time Usually Always 
      

iv. How frequently has the FAA issued a FONSI with a different Preferred Alternative than that 
included in your airport’s Final EA? 

N/A Never Occasionally Half the Time Usually Always 
      

B. Environmental Impact Statements (since 1 January 2004). (Please answer all that apply) 

i. How frequently has the FAA issued a Draft EIS that considers additional Alternatives not included in 
your airport’s Final EA for the same project? 

N/A Never Occasionally Half the Time Usually Always 
      

ii. How frequently has the FAA considered additional Alternatives in its EIS based on comments 
received from the public or other government agencies? 

N/A Never Occasionally Half the Time Usually Always 
      

iii. How frequently has the FAA issued a Final EIS or Record of Decision (“ROD”) that selects a 
different Preferred Alternative than that in your airport’s Final EA? 

N/A Never Occasionally Half the Time Usually Always 
      

C. If your responses above indicate that your airport or the FAA has considered additional Alternatives at 
any time after developing a Draft EA, please describe the additional Alternatives considered, and 
whether it changed the Preferred Alternative: 

___________________________________________________________________________________
___________________________________________________________________________________
___________________________________________________________________________________
___________________________________________________________________________________
__________________ 

IV. PUBLIC HEARINGS (Please answer all that apply) 

A. Since 1 January 2004 approximately how many times has your airport participated 
in a public hearing on a Draft EA prepared by (or on behalf of) your airport?  _______ 
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B. How frequently has the FAA required your airport or organization to revise its EA to address substantive 
comments made during a public hearing? 

N/A Never Occasionally Half the Time Usually Always 
      

 
C. Since 1 January 2004, approximately how many times has there been a public 

hearing to consider a Draft EIS for a proposed activity at your airport? _______ 
D. How frequently has the FAA revised its EIS for a development project at your airport to address 

substantive comments made during a public hearing? 

N/A Never Occasionally Half the Time Usually Always 
      

V. CONSULTANTS (Please answer all that apply) 

A. Since 1 January 2004 approximately how many times has a consultant prepared an 
Environmental Assessment for a development project at your airport?  _______ 

B. Which response below best describes the arrangements for hiring the EA consultant? 

o The airport selected and hired the consultant without FAA input. 
o The FAA recommended the consultant, but the airport hired and paid the consultant. 
o The FAA selected the consultant, and partially reimbursed the airport for the consultant. 
o The FAA selected, hired, and paid the consultant directly. 

C. Since 1 January 2004, approximately how many times has a contractor prepared 
an Environmental Impact Statement for a development project at your airport? _______ 

D. Which response below best describes the arrangements for selecting the EIS contractor? 

o The airport selected the contractor without FAA involvement. 
o The FAA selected the contractor from a short list recommended by the airport. 
o The FAA selected its own preferred contractor, who was not recommended by the airport. 

E. Which response below best describes the arrangements for paying the EIS contractor? 

o The airport contracted directly with the contractor without FAA involvement. 
o The FAA, airport, and contractor entered into a Memorandum of Understanding, with the airport 

directly paying most contractor expenses, without reimbursement from the FAA. 
o The FAA, airport, and contractor entered into a Memorandum of Understanding, with the FAA 

paying or reimbursing the airport sponsor for most contractor expenses. 
o The FAA contracted directly with the contractor without airport involvement. 

F. If your airport has entered into a Memorandum of Understanding with the FAA and an EIS contractor, 
please describe any challenges presented by that contractual arrangement: 

___________________________________________________________________________________
___________________________________________________________________________________
___________________________________________________________________________________
___________________________________________________________________________________
__________________ 
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VI. PUBLIC DISCLOSURE 

A. Which response below best describes the approach taken in response to public requests for disclosure of 
a Draft EA (or internal documents pertaining to a Draft EA) submitted by your airport (or its consultant) 
to the FAA for internal review? 

o Not applicable (no requests for public disclosure of a Draft EA during FAA internal review). 
o The airport treats the Draft EA (and related documents) as exempt from public disclosure, and we 

never publicly disclose the documents, until after FAA internal review. 
o The airport takes steps to prevent disclosure of the Draft EA (and related documents), but there are 

instances where the public has obtained the documents from the airport or FAA before the FAA’s 
internal review is complete (i.e., before a public hearing).  

o The public usually is able to obtain the Draft EA (and related documents) upon request while the 
FAA’s internal review is ongoing. 

o The Draft EA (and related documents) are published or publicly disclosed at the time they are 
submitted to the FAA for internal review. 

B. Which response below best describes the approach taken in response to public requests for disclosure of 
a Preliminary Draft EIS prepared by the FAA (or its contractor) regarding a proposed development 
activity at your airport?  

o Not applicable (no known requests for public disclosure of a PDEIS). 
o The FAA treats the PDEIS (and related documents) as exempt from public disclosure, and never 

publicly discloses the documents. 
o The FAA takes steps to prevent disclosure of the PDEIS (and related documents), but there are 

instances where the public has obtained the documents from the airport or FAA.  
o The public usually is able to obtain the PDEIS (and related documents) upon request. 
o The PDEIS (and related documents) are published or publicly disclosed by the FAA at the time they 

are distributed for internal FAA review. 

VII. GENERAL COMMENTS 

A. Are there specific areas of environmental review where, in your opinion, the roles of the airport sponsor 
or the FAA are unclear or not well defined? _______ Explain: 

___________________________________________________________________________________
___________________________________________________________________________________
___________________________________________________________________________________
___________________________________________________________________________________
________________ 

B. Are there specific areas of environmental review where, in your opinion, the roles of other government 
agencies are unclear or not well defined? _______ Explain: 

___________________________________________________________________________________
___________________________________________________________________________________
___________________________________________________________________________________
___________________________________________________________________________________
________________ 

C. Are there specific areas of environmental review where, in your opinion, the roles of the airport sponsor 
or the FAA under NEPA conflict with the roles of the airport sponsor or other government agencies under 
other environmental laws (including special purpose laws and state mini-NEPA statutes)? _______ 
Explain: 
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___________________________________________________________________________________
___________________________________________________________________________________
___________________________________________________________________________________
___________________________________________________________________________________
__________________  

D. May we contact you directly for further information regarding any of your 
responses above?  _______ 

E. Do you desire that we keep your responses confidential and NOT identify your 
airport in the final report? _______ 

 

Please mail, email, or fax completed surveys no later than 15 October 2012 to the attention of: 

Timothy R. Wyatt 
Conner Gwyn Schenck PLLC 
P.O. Box 20744 
Greensboro, NC 27420 

Fax: (336) 691-9259 

Email: twyatt@cgspllc.com  

If you would prefer to receive this survey by email as an electronic fill-in document, please request an electronic 
copy from Mr. Wyatt at twyatt@cgspllc.com. 

The Role of the Airport Sponsor in Airport Planning and Environmental Reviews of Proposed Development Projects Under the National Environmental Policy ...

Copyright National Academy of Sciences. All rights reserved.

http://www.nap.edu/22386


The Role of the Airport Sponsor in Airport Planning and Environmental Reviews of Proposed Development Projects Under the National Environmental Policy ...

Copyright National Academy of Sciences. All rights reserved.

http://www.nap.edu/22386


 61

ACKNOWLEDGMENTS 
This study was performed under the overall guidance of the ACRP Project Committee 11-01. The 
Committee was chaired by TIMOTHY KARASKIEWICZ, General Mitchell International Airport, 
Milwaukee, Wisconsin. Members are THOMAS W. ANDERSON, Metropolitan Airports Commission, 
Minneapolis, Minnesota; MARCO B. KUNZ, Salt Lake City Department of Airports, Salt Lake City, 
Utah; MARJORIE PERRY, Tucson Airport Authority, Tucson, Arizona; E. LEE THOMSON, Clark 
County, Las Vegas, Nevada; and KATHLEEN YODICE, Yodice Associates, Aircraft Owners and Pilots 
Association, Washington, DC.  
 
DAPHNE A. FULLER provides liaison with the Federal Aviation Administration, FRANK 
SANMARTIN provides liaison with the Federal Aviation Administration, MONICA HARGROVE 
KEMP provides liaison with the Airports Council International-North America, and MARCI A. 
GREENBERGER represents the ACRP staff. 
 

 

The Role of the Airport Sponsor in Airport Planning and Environmental Reviews of Proposed Development Projects Under the National Environmental Policy ...

Copyright National Academy of Sciences. All rights reserved.

http://www.nap.edu/22386


These digests are issued in order to increase awareness of research results emanating from projects in the Cooperative Research Programs (CRP). Persons 
wanting to pursue the project subject matter in greater depth should contact the CRP Staff, Transportation Research Board of the National Academies, 500 Fifth 
Street, NW, Washington, DC 20001.

Transportation Research Board
500 Fifth Street, NW
Washington, DC 20001

Subscriber Categories: Aviation  •  Environment  •  Law

The Role of the Airport Sponsor in Airport Planning and Environmental Reviews of Proposed Development Projects Under the National Environmental Policy ...

Copyright National Academy of Sciences. All rights reserved.

http://www.nap.edu/22386

	CONTENTS
	I. INTRODUCTION
	II. AIRPORT SPONSORS SUBSTANTIVE ROLE IN ENVIRONMENTAL REVIEW
	III. AIRPORT SPONSORS LOGISTICAL ROLE
	IV. CONCLUSION
	V. NEPA QUESTIONNAIRE
	APPENDIX A QUESTIONNAIRE
	ACKNOWLEDGMENTS

