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The Problem and Its Solution

The nation’s 6,000 plus transit agencies need to 
have access to a program that can provide authori-
tatively researched, specific, limited-scope studies 
of legal issues and problems having national signifi-
cance and application to their business.  Some transit 
programs involve legal problems and issues that are 
not shared with other modes; as, for example, com-
pliance with transit-equipment and operations guide-
lines, FTA financing initiatives, private-sector pro-
grams, and labor or environmental standards relating 
to transit operations. Also, much of the information 
that is needed by transit attorneys to address legal 
concerns is scattered and fragmented. Consequently, 
it would be helpful to the transit lawyer to have well-
resourced and well-documented reports on specific 
legal topics available to the transit legal community. 

The Legal Research Digests (LRDs) are devel-
oped to assist transit attorneys in dealing with the 
myriad of initiatives and problems associated with 
transit start-up and operations, as well as with day-
to-day legal work. The LRDs address such issues as 
eminent domain, civil rights, constitutional rights, 
contracting, environmental concerns, labor, procure-
ment, risk management, security, tort liability, and 
zoning. The transit legal research, when conducted 
through the TRB’s legal studies process, either col-
lects primary data that generally are not available 
elsewhere or performs analysis of existing literature.

Applications
Transit agencies face many challenges in balanc-

ing the obligation to provide passengers with a free-
flowing and efficient means of travel against the free-
dom of expression guaranteed by the Constitution to 
commercial, charitable, and other organizations or 
persons who take advantage of the public-like forum 
of most transit facilities to engage in free speech and 
expressive behavior. TCRP Legal Research Digest 
10: Restrictions on Speech and Expressive Activities 
in Transit Terminals and Facilities addressed these 
issues more than 10 years ago. That publication is a 
primer and comprehensive study of the history and 
state of the relevant law up to the time of publication. 
Since then, however, changes in society suggest that 
this area of transportation law should be reexamined. 
In recent years, there has been increased interest in 
banning or placing restrictions on speech, advertis-
ing, loitering, and panhandling.

Specifically, this digest provides an analytical le-
gal synthesis of available regulations, statutes, poli-
cies, and case decisions pertaining to permissible and 
impermissible restrictions on speech and expressive 
behavior at transit facilities and aboard transit vehi-
cles; a clear discussion pertaining to sidewalks and 
transit facilities as public fora; attempts to regulate 
advertising on public property; and a discussion of 
the enforcement of anti-loitering and anti-panhan-
dling regulations on or near transit facilities. 

This digest should be useful to attorneys, state 
and local transportation administrators, researchers, 
legislators, and others who are in need of an updated 
discussion of these issues.

Responsible Senior Program Officer: Gwen Chisholm Smith 
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FIRST AMENDMENT IMPLICATIONS FOR TRANSIT FACILITIES: SPEECH, 
ADVERTISING, AND LOITERING 
 
 
By Joseph Van Eaton, Matthew C. Ames, and Matthew K. Schettenhelm 
Miller & Van Eaton, Washington, DC 

 
 

 

PURPOSE AND SCOPE 

Transit agencies face numerous challenges in provid-
ing passengers with a safe and efficient means of travel 
while respecting the freedom of expression protected by 
the First Amendment. In May 1998, the Transportation 
Research Board published Transit Cooperative Re-
search Program Legal Research Digest (LRD) 10, Re-
strictions on Speech and Expressive Activities in Transit 
Terminals and Facilities (“LRD 10”)1, a survey of the 
relevant law and its development up to the time of pub-
lication. This digest supplements LRD No. 10, summa-
rizing and analyzing the status of this important area of 
the law in light of court decisions and other develop-
ments that have arisen in subsequent years.  

The challenges facing transit agencies have in-
creased in complexity since the release of LRD 10, and 
will only continue to do so in the future. New techno-
logical developments—such as the ease of access to all 
forms of electronic media made possible by the conver-
gence of wireless communications, the Internet, and 
portable computing devices—suggest that transit au-
thorities will need to apply existing First Amendment 
principles in an increasing variety of new and often 
difficult factual circumstances. Attorneys advising tran-
sit agencies about matters related to the regulation of 
expression in transit facilities may use this research 
digest as a guide in this complex environment.  

I. A PRIMER ON FIRST AMENDMENT ANALYSIS 

The courts have developed a series of basic tests to 
evaluate the legality of regulations affecting expression 
in a broad range of circumstances. This research digest 
is not intended to serve as a comprehensive study of 
free speech doctrine or current First Amendment law. 
Still, a brief review of the general principles of First 
Amendment jurisprudence is essential to understand-
ing how the courts analyze First Amendment issues in 
the context of transit facilities.2  

                                                           
* The authors are attorneys with the Washington, D.C.,  

law firm of Miller & Van Eaton, P.L.L.C. 
1 Available at 

http://onlinepubs.trb.org/Onlinepubs/tcrp/tcrp_lrd_10.pdf. 
2 The First Amendment provides that “Congress shall make 

no law…abridging the freedom of speech.” U.S. CONST. amend. 
I. For general background, the authors have principally relied 
upon RONALD D. ROTUNDA & JOHN E. NOWAK, TREATISE ON 

A. The State Action Doctrine 
The first rule of constitutional law is that the Consti-

tution limits only governmental actions. If there is no 
“state actor,” there can be no First Amendment viola-
tion.3 The courts have not developed any single test for 
determining what constitutes state action, particularly 
when the dispute involves the First Amendment.4 In-
stead, the Supreme Court has looked to a variety of 
factors to determine whether the government should be 
considered “responsible” for the conduct at issue: 

…a challenged activity may be state action when it re-
sults from the State’s exercise of “coercive power,” when 
the State provides “significant encouragement, either 
overt or covert,” or when a private actor operates as a 
“willful participant in joint activity with the State or its 
agents[.]” We have treated a nominally private entity as a 
state actor when it is controlled by an “agency of the 
State,” when it has been delegated a public function by 
the State, when it is “entwined with governmental poli-
cies,” or when government is “entwined in [its] manage-
ment or control[.]”5 

A licensing relationship is generally insufficient in 
itself to give rise to governmental responsibility for ac-
tions taken by a private licensee or tenant.6 In addition, 

                                                                                              
CONSTITUTIONAL LAW: SUBSTANCE AND PROCEDURE (4th ed. 
2007).  

3 Brentwood Acad. v. Tenn. Secondary Sch. Athletic Ass’n, 
531 U.S. 288, 295 (2001) (“What is fairly attributable [as state 
action] is a matter of normative judgment, and the criteria lack 
rigid simplicity.”); Edmonson v. Leesville, 500 U.S. 614, 632 
(1991) (O’Connor, J., dissenting); Wickersham v. City of Co-
lumbia, 371 F. Supp. 2d 1061, 1076 (W.D. Mo. 2005).  

4 See 2 ROTUNDA & NOWAK, supra note 2, § 16.4; see also 
Lee v. Katz, 276 F.3d 550, 554 (9th Cir. 2002). 

5 Brentwood Acad., 531 U.S. at 296 (internal citations omit-
ted); Edmonson, 500 U.S. at 632 (O’Connor, J., dissenting) 
(constitutional standards are invoked only when government is 
responsible for conduct at issue); see also Air Line Pilots Ass’n, 
Int’l v. Dep’t of Aviation of Chi., 45 F.3d 1144, 1149 (7th Cir. 
1995). In the latter case, the Seventh Circuit found that there 
was “a level of interdependence” between a private company 
that had been awarded a contract to operate advertising dis-
plays at O’Hare Airport and the City of Chicago, and concluded 
that the contractor’s decision not to display an ad constituted a 
decision of the city. Id.  

6 See Moose Lodge No. 107 v. Irvis, 407 U.S. 163 (1972); 
Gannett Satellite Info. Network v. Berger, 894 F.2d 61, 67 (3d 
Cir. 1990) (actions taken by concessionaires leasing space from 
port authority do not constitute state action, and may not be 
attributed to the port authority). But see Burton v. Wilmington 
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courts have recognized that owners of privately-owned 
shopping malls are generally free to restrict speech on 
their property without raising First Amendment con-
cerns.7 Nonetheless, as suggested by Brentwood Acad-
emy, private ownership or status as a for-profit entity is 
not dispositive. For example, the Supreme Court has 
ruled that Amtrak is a state actor for constitutional 
purposes, despite its original designation by Congress 
as a “for profit corporation,” and later as one that would 
be “operated and managed as a for profit corporation.”8 
Accordingly, any relationship between a government-
owned or -operated facility and a private party using, 
leasing, or managing any aspect of the facility’s prop-
erty or operations may be subject to scrutiny. 

B. Content-Based and Content-Neutral 
Regulation of Speech 

The Supreme Court has stressed that “above all else” 
the First Amendment embraces one principle: the gov-
ernment “has no power to restrict expression because of 
its message, its ideas, its subject matter, or its con-
tent.”9 Consequently, “[c]ontent-based regulations are 
presumptively invalid.”10 Such regulations of content 
are allowed only in limited areas “of such slight social 
value as a step to truth that any benefit that may be 
derived from them is clearly outweighed by the social 
interest in order and morality.”11 These areas include: 1) 
incitement of imminent, lawless action,12 2) fighting 
words,13 3) obscenity,14 4) confidential communications 

                                                                                              
Parking Auth., 365 U.S. 715, 724 (1961) (finding “degree of 
state participation and involvement in discriminatory action” 
of lessee). 

7 Lloyd Corp. v. Tanner, 407 U.S. 551, 567 (1972) (“[I]t must 
be remembered that the First and Fourteenth Amendments 
safeguard the rights of free speech and assembly by limitations 
on state action, not on action by the owner of private property 
used nondiscriminatorily for private purposes only.”). Note that 
the result may be different under state constitutions that are 
more protective of speech than the United States Constitution. 
PruneYard Shopping Ctr. v. Robins, 447 U.S. 74, 81 (1980) 
(Lloyd “does not ex proprio vigore limit the authority of the 
State to exercise its police power or its sovereign right to adopt 
in its own Constitution individual liberties more expansive 
than those conferred by the Federal Constitution.”). For exam-
ple, in Robins v. Pruneyard Shopping Ctr., 592 P.2d 341, 347 
(1979), the Supreme Court of California held that the Califor-
nia Constitution protects certain speech and petitioning in 
privately owned shopping centers, even if the First Amend-
ment does not.  

8 See Lebron v. Nat’l R.R. Passenger Corp., 513 U.S. 374, 
384–85, 394 (1995).  

9 Police Dep’t of Chi. v. Mosley, 408 U.S. 92, 95 (1972).  
10 R.A.V. v. City of St. Paul, 505 U.S. 377, 382 (1992).  
11 R.A.V., 505 U.S. at 383 (quoting Chaplinsky v. New 

Hampshire, 315 U.S. 568, 572 (1942)). 
12 Brandenburg v. Ohio, 395 U.S. 444 (1969). 
13 Chaplinsky v. New Hampshire, 315 U.S. 568 (1942).  
14 Miller v. California, 413 U.S. 15 (1973). 

(in some instances),15 5) defamation (in some in-
stances),16 6) false or deceptive advertising,17 7) advertis-
ing of harmful or illegal products or transactions,18 and 
8) coercion (in some instances).19 In addition, as dis-
cussed in Part I.C, in cases concerning whether particu-
lar government property is appropriate for expressive 
activity, courts have permitted reasonable content-
based regulation of speech in locations that have not 
been opened to the public for expression (nonpublic 
fora), provided that such regulation does not discrimi-
nate based on a speaker’s viewpoint and is otherwise 
reasonable.20 Otherwise, the courts have generally 
evaluated content-based regulations of expressive ac-
tivities21 under what the Supreme Court calls “strict 
scrutiny,” a standard under which few regulations are 
upheld.22  

If the government regulates expressive activities on 
a content-neutral basis, it may establish regulations 
with respect to when, where, and how speech may be 
delivered pursuant to the “time, place, and manner doc-
trine.” Under that doctrine, regulations are permissible 
if they “are content-neutral, are narrowly tailored to 
serve a significant government interest, and leave open 
ample alternative channels of communication.”23 Courts 

                                                           
15 Landmark Commc’ns Inc. v. Virginia, 435 U.S. 829 (1978); 

N.Y. Times Co. v. United States, 403 U.S. 713, 725–27 (Bren-
nan, J. concurring) (1971). 

16 N.Y. Times Co. v. Sullivan, 376 U.S. 254, 279 (1964). 
17 Friedman v. Rogers, 440 U.S. 1 (1979). 
18 Posadas de P.R. Assoc. v. Tourism Co., 478 U.S. 328 

(1986). 
19 Int’l Longshoremen’s Ass’n v. Allied Int’l, 456 U.S. 212 

(1982). 
20 Viewpoint discrimination occurs if a regulation targets 

the “underlying ideology or perspective that the speech ex-
presses.” Ridley v. Mass. Bay Transp. Auth., 390 F.3d 65, 82 
(1st Cir. 2004). Thus, for example, in a nonpublic forum, a gov-
ernment could ban all discussion of a particular issue (a con-
tent-based regulation), assuming that the ban was otherwise 
reasonable in such a setting; but it could not ban only com-
ments in support of one position on an issue (a viewpoint-based 
regulation) unless it could overcome strict scrutiny. See infra 
pts. III.A.2, IV. 

21 The Supreme Court has viewed at least some activities, 
such as being in a state of public nudity, as having no inherent 
expressive content. City of Erie v. Pap’s A.M., 529 U.S. 277, 
289 (2000) (noting that “[b]eing ‘in a state of nudity’ is not an 
inherently expressive condition.”).  

22 United States v. Playboy Entm’t Group, Inc., 529 U.S. 
803, 813 (2000). Under strict scrutiny, a regulation will only be 
upheld if it is “narrowly tailored to promote a compelling Gov-
ernment interest.” Id. 

23 United States v. Grace, 461 U.S. 171, 177 (1983) (quoting 
Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37, 
45). In their treatise on constitutional law, Professors Rotunda 
and Nowak note that the Court has stated its time, place, or 
manner test in a slightly different form in Members of City 
Council of L.A. v. Taxpayers for Vincent, 466 U.S. 789, 805 
(1984) (quoting United States v. O’Brien, 391 U.S. 367, 377 
(1968)). 5 ROTUNDA & NOWAK, supra note 2, § 20.47(a) at 459–
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have struggled to draw the line between content-
neutral and content-based regulations. In Ward v. Rock 
Against Racism,24 the Supreme Court noted that “Gov-
ernment regulation of expressive activity is content 
neutral so long as it is ‘justified without reference to the 
content of the regulated speech.’”25 Other courts have 
asked whether an administrator or officer enforcing the 
regulation must read the substance of a message in 
order to decide whether it is permissible.26 The decisions 
on this issue can at times appear arbitrary.27  

                                                                                              
62. Rotunda and Nowak assert that, regardless of which test is 
used, a court is essentially engaging in a two-step analysis:  

First, it seeks to determine whether the regulation is in fact 
an attempt to suppress content because of its message.… If the 
regulation is not an attempt to censor content, the Court will go 
on to determine whether the incidental restriction on speech is 
outweighed by the promotion of significant governmental inter-
ests…. [T]he analysis really assesses whether the regulation 
leaves open ample means for communication of the message and 
thus is not an unnecessary or gratuitous suppression of commu-
nication. 

Id. at 460–62. See Clark v. Community for Creative Non-
Violence, 468 U.S. 288 (1984) (preventing use of parks as 
campgrounds (or as symbolic “tent cities”) is reasonable time, 
place, and manner regulation). 

24 491 U.S. 781 (1989). 
25 Id. at 791. In certain situations, a government can regu-

late nonexpressive conduct even if it has incidental effects on 
speech. United States v. O’Brien, 391 U.S. 367, 376–77 (1968); 
City of Erie v. Pap’s A.M., 529 U.S. 277, 289 (2000). 

26 Forsyth County v. Nationalist Movement, 505 U.S. 123, 
134 (1992). See also Cincinnati v. Discovery Network, Inc., 507 
U.S. 410, 429 (1993) (“Under the city’s newsrack policy, 
whether any particular newsrack falls within the ban is de-
termined by the content of the publication resting inside that 
newsrack.”); ACLU v. City of Las Vegas, 466 F.3d 784, 796 
n.12 (9th Cir. 2006) (noting limited exceptions to the “officer 
must read it” test). 

27 For example, in Loper v. N.Y. City Police Dep’t, 999 F.2d 
699, 705 (2d Cir. 1993), the Second Circuit ruled that a total 
ban on panhandling is not content-neutral because the court 
concluded that such a ban silences speech and expressive con-
duct on the basis of its message. On the other hand, in People 
v. Barton, 861 N.E.2d 75 (N.Y. 2006), the Court of Appeals of 
New York held that a ban on soliciting for purposes of immedi-
ately obtaining money or something else of value was content-
neutral. The court relied on Ward’s teaching, supra n.24, that 
“regulation of expressive activity is content neutral so long as 
it is ‘justified without reference to the content of the regulated 
speech’” and found that the Council adopted the regulation “to 
promote the free and safe flow of traffic.” Id. at 80 (citing Ward, 
491 U.S. at 791). In another case, Cinevision Corp. v. City of 
Burbank, 745 F.2d 560, 571–72 (9th Cir. 1984), the Ninth Cir-
cuit ruled that the City Council’s exclusion of “hard rock” mu-
sic at concerts in a municipally-owned amphitheater was con-
tent-based. At least in theory, one could argue that this is only 
regulation of the manner in which music is played (e.g., volume 
limitations), not its content; or is independently justified be-
cause of its accompanying adverse effects (e.g., attracting nar-
cotics users). As a general matter, outside the realm of obscen-
ity, courts have been reluctant to treat regulations as content 
neutral when expressed in terms of the content of speech itself 

C. The Public Forum Doctrine  
Speech is not fully protected by the First Amend-

ment simply because it is delivered on government 
property. Only speech delivered on government prop-
erty that has been traditionally reserved for or inten-
tionally opened to the public for expressive activity—a 
public forum—is entitled to full First Amendment pro-
tection. The Supreme Court has identified two types of 
public forum: “traditional” public fora and “designated” 
public fora.28 Traditional public fora are those which 
“have immemorially been held in trust for the use of the 
public and, time out of mind, have been used for pur-
poses of assembly, communicating thoughts between 
citizens, and discussing public questions.”29 Designated 
public fora consist of public property “which the state 
has opened for use by the public as a place for expres-
sive activity.”30 In these fora, the government can only 
enforce a content-based regulation if it survives strict 
scrutiny—that is, if the regulation is “necessary to serve 
a compelling state interest and…it is narrowly drawn to 
achieve that end.”31  

Nonpublic fora are locations owned or controlled by 
the government that have not been opened to the public 
for expressive activity; expression in nonpublic fora is 
entitled to less-extensive protection. The Supreme 
Court has held that, like a private owner of property, a 
government may reserve a forum for its intended pur-
poses, communicative or otherwise, “as long as the 
regulation on speech is reasonable and not an effort to 
suppress expression merely because public officials op-
pose the speaker’s view.”32 This reasonableness analysis 
requires courts to assess a forum’s “special attributes” 
since “the significance of the governmental interest 
must be assessed in light of the characteristic nature 
and function of the particular forum involved.”33 Courts 
have found that a regulation of a particular nonpublic 

                                                                                              
(hard rock) as opposed to its characteristics (all music played 
above a certain decibel level).  

28 Perry Educ. Ass’n v. Perry Local Educators’ Ass’n 460 
U.S. 37, 45–46 (1983). Some decisions use the term “limited” 
public forum, but because this term has also been used to de-
scribe a type of nonpublic forum, the term “designated public 
forum” is preferred. The term is also confusing because a public 
forum may be designated for a limited purpose such as for “use 
by certain groups, or for the discussion of certain subjects.” See 
Perry, 460 U.S. at 46 n.7 (citations omitted). 

29 Id. at 45 (quoting Hague v. Comm. for Indus. Org., 307 
U.S. 496, 515 (1939)). 

30 Id. A government actor’s decision to allow “political or 
public issue” speech is often key to the analysis of whether a 
particular place constitutes a designated public forum.  

31 Id.  
32 Id. at 46. With respect to viewpoint discrimination, see 

supra note 20. 
33 Heffron v. Int’l Soc’y for Krishna Consciousness, Inc., 452 

U.S. 640, 650–51 (1981).  
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forum may be reasonable if it is supported by “common 
sense.”34 

As discussed in later sections, the public forum doc-
trine has played an especially important role with re-
spect to transit facilities.35  

D. The Vagueness and Overbreadth Doctrines 
Even in cases where the regulation of certain ex-

pressive activity or speech is permissible,36 the Supreme 
Court has cautioned that such regulation must not be 
substantially vague or overbroad. Vague standards may 
lead to arbitrary enforcement, or cause a chilling effect 
on free expression.37 A statute affecting expression is 
unconstitutionally vague either if it does not “give the 
person of ordinary intelligence a reasonable opportunity 
to know what is prohibited, so that he may act accord-
ingly” or if it fails to provide “explicit standards” for its 
enforcement.38  

The courts disapprove of statutes that are “substan-
tially overbroad” for similar reasons.39 In determining 
whether a statute is overbroad, the courts ask whether 
there is a “realistic danger” that the statute will com-
promise First Amendment rights,40 but they also exam-
ine the restriction of free speech in relation to the le-
gitimate scope of the statute.41 Nevertheless, “[t]he 
Government may not suppress lawful speech as the 
means to suppress unlawful speech.”42 The courts have 
relaxed the ordinary rules with respect to facial chal-
lenges in this area, finding that a showing of “substan-

                                                           
34 United States v. Kokinda, 497 U.S. 720, 734–35 (1990). 

This differs from analysis under the time, place, and manner 
doctrine. See infra note 157. 

35 See Int’l Soc’y for Krishna Consciousness, Inc. v. Lee, 505 
U.S. 672, 688 (1992) (finding special attributes of airport ter-
minal justify regulation of face-to-face solicitation but not leaf-
leting).  

36 Ashcroft v. Free Speech Coal., 535 U.S. 234, 245–46 (2002) 
(“The freedom of speech has its limits; it does not embrace 
certain categories of speech, including defamation, incitement, 
obscenity, and pornography produced with real children.”). See 
supra pt. I.B. 

37 Grayned v. City of Rockford, 408 U.S. 104, 109 (1972); 
Keyishian v. Bd. of Regents of Univ. of State of N.Y., 385 U.S. 
589, 604 (1967); NAACP v. Button, 371 U.S. 415, 432–33 
(1963) (“First Amendment freedoms need breathing space to 
survive”).  

38 Grayned, 408 U.S. at 108. 
39 5 ROTUNDA & NOWAK, supra note 2, § 20.9(a) at 52–53. 

(“The problem of vagueness in statutes regulating speech ac-
tivities is based on the same rationale as the overbreadth doc-
trine and the Supreme Court often speaks of them together.”). 
See, e.g., Dombrowski v. Pfister, 380 U.S. 479, 486 (1965); Key-
ishian, 385 U.S. at 609; Button, 371 U.S. at 433; Kolender v. 
Lawson, 461 U.S. 352, 358 n.8 (1983).  

40 Members of City Council of L.A. v. Taxpayers for Vincent, 
466 U.S. 789, 801 (1984). 

41 Virginia v. Hicks, 539 U.S. 113, 118–19 (2003) (citing 
Broadrick v. Oklahoma, 413 U.S. 601, 615 (1973)). 

42 Ashcroft v. Free Speech Coalition, 535 U.S. 234, 255 
(2002). 

tial overbreadth” will suffice to invalidate all enforce-
ment of the particular regulation or law in question.43  

The key in an overbreadth case is whether the chal-
lenged rules are structured in a way that may chill law-
ful speech. The courts are particularly open to chal-
lenges where criminal penalties are involved, because 
the chilling effect is thought to be most significant. On 
the other hand, some courts have been more reluctant 
to entertain overbreadth challenges to advertising 
guidelines for transit facilities, at least where the only 
result is temporary rejection of an advertisement.44 

E. Prior Restraints on Speech 
The Supreme Court has also explained that a “chief 

purpose” of the First Amendment is to avoid prior re-
straints on speech.45 In the Court’s words, “a free society 
prefers to punish the few who abuse rights of speech 
after they break the law than to throttle them and all 
others beforehand.”46 Thus, while prior restraints are 
not unconstitutional per se,47 any system of prior re-
straints bears a “heavy presumption” against its valid-
ity.48 Courts have also been concerned that permitting 
schemes, if not sufficiently tailored, can effectively 
serve as illegal prior restraints.49 As the Supreme Court 
has explained, “in the area of free expression a licensing 
statute placing unbridled discretion in the hands of a 
government official or agency constitutes a prior re-
straint and may result in censorship.”50 In such cases, a 
plaintiff may bring a facial challenge to such a permit-
ting scheme without first applying for, and being de-
nied, a license.51  

                                                           
43 N.Y. State Club Ass’n v. City of New York, 487 U.S. 1, 

11 (1988). The ordinary rule is that a litigant only has standing 
to vindicate his own constitutional rights, and that a facial 
challenge to a statute can only succeed if it “could never be 
applied in a valid manner.” Id. However, this rule does not 
apply with respect to overbreadth challenges. See Coates v. 
City of Cincinnati, 402 U.S. 611, 619–20 (1971) (“Although a 
statute may be neither vague, overbroad, nor otherwise invalid 
as applied to the conduct charged against a particular defen-
dant, he is permitted to raise its vagueness or unconstitutional 
overbreadth as applied to others.”). 

44 Ridley v. Mass. Bay Transp. Auth., 390 F.3d 65, 94 (1st 
Cir. 2004). 

45 Near v. Minnesota, 283 U.S. 697, 713–14 (1931). 
46 SE Promotions, Ltd. v. Conrad, 420 U.S. 546, 559 (1975).  
47 Times Film Corp. v. City of Chicago, 365 U.S. 43, 46–47 

(1961); Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 70 n.10 
(1963). 

48 Bantam Books, 372 U.S. at 70. 
49 City of Lakewood v. Plain Dealer Publ’g Co., 486 U.S. 750 

(1998).  
50 Id. at 757.  
51 Id. at 755–56; Freedman v. Maryland, 380 U.S. 51, 56 

(1965) (“In the area of freedom of expression it is well estab-
lished that one has standing to challenge a statute on the 
ground that it delegates overly broad licensing discretion to an 
administrative office, whether or not his conduct could be pro-
scribed by a properly drawn statute, and whether or not he 
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F. The Commercial Speech Doctrine 
Commercial speech is “speech of any form that ad-

vertises a product or service for profit or for business 
purposes.”52 Because governments have the power to 
regulate commercial transactions, the courts have al-
lowed more rigorous regulation of speech that is “linked 
inextricably” to those transactions.53 While commercial 
speech was once entitled to no protection under the 
First Amendment,54 it is now protected, but not as vig-
orously as political speech. However, the distinction 
between the standards for regulation of commercial 
speech and other speech may be narrowing. Several 
Supreme Court justices, led by Justice Thomas,55 have 
questioned whether commercial speech regulation 
should be shielded from ordinary First Amendment 
scrutiny. For example, Justices Stevens, Kennedy, and 
Ginsburg have suggested that the doctrine should not 
automatically apply to any speech with a commercial 
message, but only in contexts where it is necessary to 
ensure a “fair bargaining process” with consumers.56 

For now, the commercial speech doctrine remains in 
force.57 Under the current test, provided by Central 
Hudson Gas & Electric Corp. v. Public Service Commis-
sion of New York, 58 courts will permit a total ban on 
commercial speech that is either misleading or that 
relates to unlawful activity. Beyond this, however, 
commercial speech may be restricted if: 1) the state ac-
tor can assert a “substantial interest”; 2) the restriction 
“directly advance[s]” the state interest; and 3) the state 
interest could not be served as well by a more limited 
restriction on commercial speech.59 There need only be a 
“reasonable” fit—a “fit that is not necessarily perfect”—
between the state actor’s ends and the means.60 The 
Court has suggested that this test is comparable to the 
test under the “time, place, and manner” doctrine.61 

                                                                                              
applied for a license.”). See also Lebron v. Wash. Metro. Area 
Transit Auth., 749 F.2d 893, 899 n.10 (D.C. Cir. 1984) (recog-
nizing that administrative restraint can only be temporary). 

52 5 ROTUNDA & NOWAK, supra note 2, § 20.26, at 221.  
53 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 499 

(1996), (citing Friedman v. Rogers, 440 U.S. 1, 10 n.9 (1979)). 
54 See Valentine v. Chrestensen, 316 U.S. 52, 54 (1942). For 

a review of the development of the commercial speech doctrine, 
see 44 Liquormart, 517 U.S. at 495–505. 

55 See Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 575 
(2001) (Thomas, J., concurring) (stating that strict scrutiny 
should apply). 

56 44 Liquormart, 517 U.S. at 501.  
57 Metromedia, Inc. v. City of San Diego, 453 U.S. 490, 506 

(1981); see also Lorillard Tobacco, 533 U.S. at 554. It remains 
to be seen how the departures of Justices O’Connor and 
Rehnquist will affect the doctrine in the future. 

58 447 U.S. 557, 563–64 (1980). 
59 Id. at 564.  
60 Bd. of Trustees of the State Univ. of N.Y. v. Fox, 492 U.S. 

469, 477–80 (1989) (finding that the “least restrictive means” 
test does not apply to regulations of commercial speech).  

61 Lorillard Tobacco, 533 U.S. at 554. 

II. THE PUBLIC FORUM DOCTRINE: APPLICATION 
TO TRANSIT FACILITIES 

This part will address the public forum doctrine in 
detail, with particular emphasis on the classification of 
transit facilities under that doctrine. The classification 
of a facility as a public or nonpublic forum is important 
because it has such a fundamental impact on the scope 
of permissible regulation.62 Later sections discuss the 
application of First Amendment principles to particular 
forms of speech within different types of fora. 63 

The public forum doctrine evolved out of a series of 
cases in which the Supreme Court was faced with First 
Amendment issues related to specific uses of different 
types of property. The public forum concept was intro-
duced by the Supreme Court in Hague v. Committee for 
Industrial Organization,64 which stated that, “The privi-
lege…to use the streets and parks for communication of 
views on national questions may be regulated in the 
interest of all; …but it must not, in the guise of regula-
tion, be abridged or denied.”65 

 The Court’s first complete elaboration of the public 
forum doctrine appears in Perry Education Association 
v. Perry Local Educators’ Association.66 Although not a 
transit facility case, Perry provides the analytical 
framework that the courts apply in such cases.67 There 
are several (conflicting) principles that underlie the 
doctrine: First, the right to speak is a right members of 
the public generally carry with themselves wherever 
they go, and the government, for its part, may not gen-
erally condition access to property on an agreement to 
give up those rights. Second, the right to speak and 
assemble is illusory unless there are low-cost, accessible 
alternatives for all members of the public to engage in 
spirited public debate. On the other hand, there are 
some locations where public protest and debate are not 
appropriate, or where speech must be restricted in or-
der for business to proceed (e.g., a courtroom or office 
building). The “public forum” analysis is the means 
through which the courts attempt to balance these in-
terests. 

A traditional public forum is an area that by long 
tradition or by government fiat has “been devoted to 
assembly and debate.”68 The government may not pro-
hibit all speech in a traditional public forum, and any 

                                                           
62 See supra pt. I.C for general discussion of the public fo-

rum doctrine.  
63 We emphasize that the classification of a facility under 

the forum doctrine is not the final step in the analysis. For 
example, even if a facility is classified as a nonpublic forum, 
regulations of expressive activity therein must be reasonable 
and viewpoint-neutral. See infra pts. III.A, IV.  

64 307 U.S. 496 (1939).  
65 Id. at 515–16. 
66 460 U.S. 37, 44–47 (1983). 
67 See, e.g., Int’l Soc’y for Krishna Consciousness v. Lee, 505 

U.S. 672, 678 (1992). 
68 Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 

U.S. 37, 45 (1983). See supra pt. I.C.  
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restriction on speech based on its content is subject to 
“the highest scrutiny.”69 Streets, sidewalks, and parks 
generally qualify as traditional public fora.70  

Until recently, the Court typically did not examine 
how a particular public street was used before conclud-
ing it was a traditional public forum.71 In United States 
v. Kokinda,72 however, the Court determined that “the 
location and purpose of a publicly owned sidewalk is 
critical to determining whether such a sidewalk consti-
tutes a public forum.”73 The Court found that, because a 
sidewalk between a post office and its parking lot was 
built for the sole purpose of providing access to the post 
office, the sidewalk did not constitute a traditional pub-
lic forum.74 While Kokinda’s reference to the govern-
ment’s “purpose” could be read to suggest that the gov-
ernment’s intent is significant in determining whether 
government property is a traditional public forum, this 
is probably not the best reading of the case. According 
to the Ninth Circuit, the word “purpose” as used in 
Kokinda means “use,” not “intent.”75 The Ninth Circuit 
has explained why the government’s purpose can only 
be relevant to a very limited degree in determining 
whether a “traditional” public forum exists: 

If the government’s intent were a factor in determining 
the existence of a traditional public forum, any new pub-
lic area, even a new street or park, could be created as a 
nonpublic forum as long as the government’s intent to do 
so were memorialized in restrictive statutes or state-
ments of purpose. This result would make a mockery of 
the protections of the First Amendment. Rather than 
permit such an outcome, we clarify that government in-
tent is relevant only insofar as it relates to the objective 
use and purpose of an area. Thus, …[the government’s 
specific purpose] may be relevant to forum analysis, but 
the government’s intent in and of itself is not a factor.76 

                                                           
69 Int’l Soc’y for Krishna Consciousness, Inc. v. Lee, 505 U.S. 

at 678. Speech in a public forum is also subject to proper time, 
place, and manner regulation. United States v. Grace, 461 U.S. 
171 (1983). 

70 Grace, 461 U.S. at 179. 
71 See Int’l Soc’y for Krishna Consciousness, Inc. v. Lee, 925 

F.2d 576, 580 (2d Cir. 1991), aff'd, 505 U.S. 672 (1992). (“Until 
Kokinda [United States v. Kokinda, 497 U.S. 720 (1990)] and 
with the exception of Greer [Greer v. Spock, 424 U.S. 828 
(1976)], the Court’s decisions treated streets and sidewalks as 
traditional public fora without engaging in any detailed analy-
sis of their particular purposes.”).  

72 497 U.S. 720 (1990). 
73 Id. at 728–29.  
74 Id. at 728; see also id. at 727 (“[t]he mere physical charac-

teristics of the property cannot dictate forum analysis”).  
75 ACLU of Nevada v. City of Las Vegas, 333 F.3d 1092, 

1105 (9th Cir. 2003). 
76 Id. at 1105 (footnotes omitted). The Supreme Court has 

rejected a claim that lampposts and utility poles in the public 
rights-of-way constitute a traditional public forum since such 
space is not “by tradition…a forum for public communication.” 
Members of City Council of L.A. v. Taxpayers for Vincent, 466 
U.S. 789, 813–15 (1984).  

Even if a forum has not been traditionally open to 
expressive activity, it may still constitute a public fo-
rum if the government has designated it as such.77 A 
state actor does not create a public forum merely 
through inaction,78 or by allowing selective access for 
individual speakers rather than general access for a 
class of speakers.79 To create a designated public forum, 
the government must intentionally allow access to 
property that would otherwise not be a public forum, for 
the purpose of allowing some degree of public dis-
course.80 Some examples include university meeting 
facilities, school board meetings, and municipal thea-
ters.81 A state actor may also close a designated forum, 
as long as it is not closed because of hostility to the 
speech being expressed.82 Restrictions on speech in a 
designated public forum are reviewed under the same 
standards as would apply in a traditional public fo-
rum.83  

All property not classified as a traditional public fo-
rum or a designated public forum is treated as a non-
public forum. The government does not have an abso-
lute right to prohibit any kind of speech in a nonpublic 
forum, but a decision to restrict speech need only be 
reasonable and viewpoint-neutral. Reasonableness is 
assessed based on the purpose of the forum and the 
circumstances of a particular case.84 Courts have recog-
nized a number of nonpublic fora, including, among 
other things, U.S. mailboxes,85 school mail facilities,86 
military installations,87 and certain public plazas.88 The 
size and scope of the relevant forum for purposes of 
First Amendment analysis is determined by “the access 
sought by the speaker.”89 

 
 
 

                                                           
77 Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 

U.S. 37, 45 (1983). See supra pt. I.C.  
78 Int’l Soc’y for Krishna Consciousness, Inc. v. Lee, 505 U.S. 

672, 680 (1992). 
79 Ark. Educ. Television Comm’n v. Forbes, 523 U.S. 666, 

679 (1998); see also Perry, 460 U.S. at 48. 
80 Cornelius v. NAACP Legal Def. & Educ. Fund, Inc., 473 

U.S. 788, 802 (1985). This is unlike the analysis of “traditional” 
public fora, where the government’s intent is much less impor-
tant. See supra text accompanying notes 72–73. 

81 See Perry, 460 U.S. at 45. 
82 Id. at 46; ACLU v. Mineta, 319 F. Supp. 2d 69, 82–83 

(D.D.C. 2004). In addition, a state actor may create a desig-
nated forum for a limited purpose. See supra note 28. 

83 Perry, 460 U.S. at 46.  
84 Cornelius, 473 U.S. at 808–09.  
85 U.S. Postal Serv. v. Council of Greenburgh Civic Assocs., 

453 U.S. 114 (1981).  
86 Perry, 460 U.S. at 48.  
87 Greer v. Spock, 424 U.S. 828, 838 (1976). 
88 Hotel Employees & Rest. Employees Union, Local 100 v. 

City of N.Y. Dep’t of Parks & Recreation, 311 F.3d 534, 552–53 
(2d Cir. 2002). 

89 Cornelius, 473 U.S. at 801.  
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Practice Aid—Public Fora 
 
A court’s classification of a transit facility as either a 

public forum or a nonpublic forum may be critical to the 
determination of whether a restriction on expressive 
activity within the facility will be deemed permissible. 
The Supreme Court has clarified that airport terminals 
ordinarily do not constitute public fora. Although the 
Court has suggested that other transit facilities might 
be treated differently, the Court has never clarified 
what standard applies to bus stations, railway stations, 
or subway stations.  

The courts also have recognized that there can be 
public fora within transit facilities, even if the terminal 
itself is not a public forum. This is especially true in the 
case of advertising. To determine whether a transit fa-
cility has designated a public forum with respect to its 
advertising space, courts have examined a transit facil-
ity’s prior practice and policy, and have sought to de-
termine whether the facility has acted in a proprietary 
or regulatory capacity. Transit agencies that wish to 
avoid creating a public forum should craft policies that 
clearly limit access to the space in question, and should 
consistently enforce such policies. A court is more likely 
to rule that a transit agency has created a public forum 
through its advertising policies if the agency accepts 
political speech, dedicates space to public service an-
nouncements on issues of public importance, or appears 
to be motivated by something other than the desire to 
raise revenue. 

A transit agency that wishes to open space to some 
messages on issues that relate to public policy may be 
able to do so without creating a public forum open to all 
issues, and while maintaining a reasonable level of con-
trol over the manner in which messages are presented. 
The key is clear statements of policy, and clear guide-
lines for content that do not vary based on the view-
point expressed. 

 

A. The Classification of Airport Terminals 
For many years, despite a split in the circuit courts,90 

the Supreme Court failed to clarify whether airport 

                                                           
90 See Int’l Soc’y for Krishna Consciousness, Inc. v. Lee, 505 

U.S. 672, 677 n.2. A number of courts had previously found 
that airport terminals were public fora. See Chicago Area Mili-
tary Project v. City of Chicago, 508 F.2d 921, 925–26 (7th Cir. 
1975), cert. denied, 421 U.S. 992 (1975); Fernandes v. Limmer, 
663 F.2d 619, 626 (5th Cir. 1981), cert. dismissed, 458 U.S. 
1124 (1982); U.S. Sw. African/Namibia Trade & Cultural 
Council v. United States, 708 F.2d 760, 764 (D.C. Cir. 1983); 
Jamison v. City of St. Louis, 828 F.2d 1280, 1283 (8th Cir. 
1987), cert. denied, 485 U.S. 987 (1988); Jews for Jesus, Inc. v. 
Bd. of Airport Comm’rs, 785 F.2d 791, 793–95 (9th Cir. 1986), 
aff’d on other grounds, 482 U.S. 569 (1987). The Court of Ap-
peals for the Second Circuit questioned this conclusion. Int’l 
Soc’y for Krishna Consciousness, Inc. v. Lee, 925 F.2d 576, 
580–82 (2d Cir. 1991).  

terminals constituted public fora.91 This changed in 
1992 when the Court issued its most important First 
Amendment decision with respect to transit facilities. 
In International Society for Krishna Consciousness, Inc. 
v. Lee,92 the majority of justices on a divided Court con-
cluded that public areas within an airport terminal 
were not a public forum.93  

In Lee, the International Society for Krishna Con-
sciousness, a frequent plaintiff in First Amendment 
cases, challenged a regulation of the New York Port 
Authority barring the solicitation of money or the dis-
tribution of literature in three major air terminals in 
the greater New York City area. The Court first found 
that an airport terminal is not a traditional public fo-
rum akin to a public sidewalk: 

[G]iven the lateness with which the modern air terminal 
has made its appearance, it hardly qualifies for the de-
scription of having “immemorially…time out of mind” 
been held in the public trust and used for purposes of ex-
pressive activity. Moreover, even within the rather short 
history of air transport, it is only “[i]n recent years [that] 
it has become a common practice for various religious and 
non-profit organizations to use commercial airports as a 
forum for the distribution of literature, the solicitation of 
funds, the proselytizing of new members, and other simi-
lar activities.” Thus, the tradition of airport activity does 
not demonstrate that airports have historically been 
made available for speech activity.94 

In addition, the Court could not find that the Port 
Authority’s airports, or airport terminals generally, had 
been intentionally opened to allow solicitation or other 
forms of speech.95 The Court noted that airports are 
commercial enterprises, whose purpose was the facilita-
tion of air travel. They are not designed or operated as 
venues for solicitation or other expressive activities.96 

                                                           
91 The Supreme Court first sought to resolve the issue in 

1987, but in the end the Court’s opinion failed to reach the 
issue. Bd. of Airport Comm’rs of L.A. v. Jews for Jesus, Inc., 
482 U.S. 569 (1987).  

92 505 U.S. 672 (1992). 
93 Id. With respect to solicitation, Justice Rehnquist wrote 

an opinion for Justices White, O’Connor, Scalia, and Thomas 
finding that the airport terminal was a nonpublic forum and 
that a ban on solicitation in such a setting was reasonable. Id. 
at 672–84. With respect to leafleting, Justice Kennedy wrote 
an opinion for Justices Blackmun, Stevens, and Souter that 
found that leafleting could not be banned because the airport 
was a public forum, but also ruled that such a rule would not 
survive even in a nonpublic forum. Id. at 693–703. Justice 
O’Connor rejected Justice Kennedy’s forum classification by 
concluding that the terminal was a nonpublic forum, but she 
nevertheless served as the fifth vote for the position that leaf-
leting could not be banned in such a setting. Id. at 685–93. See 
Lee v. Int’l Soc'y for Krishna Consciousness, Inc., 505 U.S. 830, 
831 (U.S. 1992) (per curiam).  

94 Lee, 505 U.S. at 680 (citations omitted).  
95 Id. at 680–81. 
96 Id. at 682–83. The Court added that even if it were to look 

beyond the intent of the Port Authority to reach the manner in 
which the terminals were operated, the terminals had never 
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Since Lee, courts have continued to recognize that 
airport terminals are not public fora.97 As one court of 
appeals put it, “Lee’s determination that airports are 
not public fora was not limited to the particular airports 
at issue, but constituted a categorical determination 
about airport terminals generally.”98 No case decided 
since Lee has held that an airport terminal is a public 
forum, and the law on this point now seems to be set-
tled.  

B. The Classification of Bus, Subway, and Train 
Stations 

In Lee, the Supreme Court was careful to distinguish 
airports from other “transportation nodes,”99 suggesting 
that different types of transportation terminals might 
fall into different categories under the public forum 
doctrine. In the years since, however, the Supreme 
Court has not clarified the classification of other transit 
facilities.  

Earlier cases suggested that other types of transit 
stations might constitute traditional or designated pub-
lic fora.100 For example, long before Lee, the Second Cir-
cuit held that a bus terminal is a traditional public fo-
rum, by analogy to a city street.101 As the court put it: 

                                                                                              
been dedicated to expression in the form sought here—the 
distribution of literature and the solicitation of contributions.  

97 See, e.g., Multimedia Publ’g Co. of S.C. v. Greenville-
Spartanburg Airport Dist., 991 F.2d 154, 158–59 (4th Cir. 
1993); Atlanta Journal & Constitution v. Atlanta Dep’t of Avia-
tion, 322 F.3d 1298, 1307 (11th Cir. 2003); Jews for Jesus, Inc. 
v. Port of Portland, 172 F. Appx. 760, 763 (9th Cir. 2006); 
Grutzmacher v. County of Clark, 33 F. Supp. 2d 896, 902 (D. 
Nev. 1999). 

98 ISKCON Miami, Inc. v. Metro. Dade County, 147 F.3d 
1282, 1288 (11th Cir. 1998).  

99 Lee, 505 U.S. at 681–82 (“To make a category of ‘transpor-
tation nodes,’ therefore, would unjustifiably elide what may 
prove to be critical differences of which we should rightfully 
take account…To blithely equate airports with other transpor-
tation centers, therefore, would be a mistake.”). The principal 
reason for the possible distinction between airports and other 
types of facilities seems to be the higher level of security that 
has been typical of airports as compared to such other facili-
ties. Id. However, the separation of those facilities from the 
streets and roads that are traditional public fora also appears 
to be an important factor. See infra note 99. 

100 Lebron v. Wash. Metro. Area Transit Auth., 749 F.2d 
893, 896 (D.C. Cir. 1984) (finding “WMATA has converted its 
subway stations into public fora”); Aids Action Comm. of Mass., 
Inc. v. Mass. Bay Transp. Auth., 849 F. Supp. 79, 83 (D. Mass. 
1993) (“Commonwealth of Massachusetts intended to permit 
public discourse throughout its transit system”). But see Gan-
nett Satellite Info. Network, Inc. v. Metro. Transp. Auth., 745 
F.2d 767, 773 (2d Cir. 1984) (public areas of commuter rail 
stations are nonpublic fora); Young v. N.Y. City Transit Auth., 
903 F.2d 146, 162 (2d Cir. 1990) (“TA never intended to desig-
nate sections of the subway system, including platforms and 
mezzanines, as a place for begging and panhandling.”); Ridley 
v. Mass. Bay Transp. Auth., 390 F.3d 65, 80 (1st Cir. 2004). 

101 Wolin v. Port of N.Y. Auth., 392 F.2d 83 (2d Cir. 1968).  

The terminal, with its many adjuncts, becomes something 
of a small city—but built indoors, with its “streets” in ef-
fect set atop one another, and vehicles operating under, 
above, and to the side, not unlike some futuristic design 
for urban living.  

Thus, we cannot accept the argument that the mere pres-
ence of a roof alters the character of the place, or makes 
the Terminal an inappropriate place for expression.102 

Later, however, in a decision that was upheld by the 
Supreme Court in Lee, the Second Circuit both ques-
tioned and distinguished this analysis: 

Wolin’s rationale regarding the right to reach particular 
audiences seems undermined by the Supreme Court’s 
analysis concerning traditional public fora, designated 
fora and nonpublic fora…[in] Kokinda. However, the Port 
Authority bus terminal, or portions thereof, contains 
various commercial establishments that serve non-
traveling pedestrians off adjoining streets, and is argua-
bly like a public street. In contrast, commercial estab-
lishments in the air terminals at issue in the instant 
matter are not realistically used by persons not connected 
with air travel.103 

Since Lee, the few courts to address the question 
have held that rail and subway stations are not tradi-
tional public fora.104 As one district court recently ex-
plained: 

WMATA subway stations are, like buses and airport ter-
minals, nonpublic forums. A subway station does not 
have as “a principal purpose…the free exchange of ideas,” 
the hallmark of a traditional public forum. Nor can plain-
tiffs make the argument that subway stations “have his-
torically been made available for speech activity.”105 

Of course, even if a bus or rail station is not a tradi-
tional public forum, transit officials must act with cau-
tion to ensure that they do not inadvertently designate 
the terminal, or a portion of it, as a public forum 

                                                           
102 Id. at 89. 
103 Int’l Soc’y for Krishna Consciousness, Inc. v. Lee, 925 

F.2d 576, 579 n.3 (2d Cir. 1991), aff’d, 505 U.S. 672 (1992) 
(citations omitted). The circuit court added: 

Like the sidewalk in Kokinda, the Port Authority’s terminals 
are remote from pedestrian thoroughfares and are intended 
solely to facilitate a particular type of transaction —air travel—
unrelated to protected expression. Persons using the passage-
ways in terminals are not there primarily to meet a friend for 
lunch, windowshop, take the air, or engage in any of the multi-
tude of other purposes for which typical downtown streets are 
used. They are there solely as air travelers, persons connected 
with air travelers, or employees of businesses serving air travel-
ers. 

Id. at 581.  
104 Storti v. Se. Transp. Auth., No. Civ. A. 99-2159, 1999 

U.S. Dist. LEXIS 14515, at *24, 1999 WL 729266, at *7 (E.D. 
Pa. 1999) (“If SEPTA ever designated the paid areas or plat-
forms of its stations as public fora (which the record does not 
support), it has now clearly and effectively revoked that desig-
nation.”); ACLU v. Mineta, 319 F. Supp. 2d 69, 82 (D.D.C. 
2004); Sanders v. City of Seattle, 156 P.3d 874, 884–85 (2007) 
(easement providing ingress and egress to monorail platform is 
not public forum). 

105 Mineta, 319 F. Supp. 2d at 82 (citations omitted). 
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through their policies or practices. For this reason, poli-
cies governing access to a terminal should be carefully 
crafted to align with the facility’s transit-related func-
tions. 

C. The Classification of Advertising Displays at 
Transit Facilities 

The fact that a terminal or station does not consti-
tute a public forum does not necessarily end the analy-
sis under the public forum doctrine. In fact, numerous 
courts have recognized that even if a transit facility or 
terminal itself is not a public forum, there can never-
theless be public fora within such a facility. This is be-
cause, in defining the relevant forum, the Supreme 
Court has “focused on the access sought by the 
speaker.”106 If a speaker only seeks access to a specific 
portion of a transit facility, such as its advertising 
space, it is only that portion of the facility to which the 
court will apply the public forum doctrine. 

For many years, the leading case on advertising in a 
transit system has been Lehman v. City of Shaker 
Heights,107 in which the Supreme Court ruled that there 
was no public forum in the car card space in the interior 
of a city bus. The City of Shaker Heights, acting 
through a management company, had barred political 
advertisements on its transit system, but accepted ad-
vertising from a wide range of businesses, as well as 
churches and civic groups.108 When a candidate for po-
litical office challenged the policy, the Court recognized 
that the car card space was not a traditional public fo-
rum: 

Here, we have no open spaces, no meeting hall, park, 
street corner, or other public throughfare. Instead, the 
city is engaged in commerce. It must provide rapid, con-
venient, pleasant, and inexpensive service to the com-
muters of Shaker Heights. The car card space, although 
incidental to the provision of public transportation, is a 
part of the commercial venture. In much the same way 
that a newspaper or periodical, or even a radio or televi-
sion station, need not accept every proffer of advertising 
from the general public, a city transit system has discre-
tion to develop and make reasonable choices concerning 
the type of advertising that may be displayed in its vehi-
cles.109  

                                                           
106 See, e.g., Cornelius v. NAACP Legal Def. & Educ. Fund, 

Inc., 473 U.S. 788, 801 (1985); Christ’s Bride Ministries, Inc. v. 
Se. Pa. Transp. Auth., 148 F.3d 242, 248 (3d Cir. 1998); Air 
Line Pilots Ass’n Int’l v. Dep’t of Aviation, 45 F.3d 1144, 1151 
(7th Cir. 1995); Planned Parenthood Ass’n/Chicago Area v. 
Chicago Transit Auth., 767 F.2d 1225, 1231 (7th Cir. 1985).  

107 418 U.S. 298 (1974). 
108 Id. at 300. 
109 Lehman, 418 U.S. at 303. One of the key reasons that the 

Court upheld the restriction was concern for passengers as a 
“captive audience.” The recognition that individuals who may 
not want to be subject to the exercise of free speech by others, 
in situations where they cannot avoid such speech, has been 
relied upon to uphold restrictions on speech in a variety of 
contexts. See, e.g., Madsen v. Women’s Health Ctr., Inc., 512 
U.S. 753, 768 (1994). 

Lehman thus stands for the principle that advertis-
ing space in a transit facility does not constitute a tradi-
tional public forum.110 As a result, one key question in 
advertising cases after Lehman has been whether the 
public authority has designated its advertising spaces 
as a public forum.111  

Various decisions since Lehman have considered this 
question.112 To avoid such a designation, transit facili-
ties must maintain a system of control over their adver-
tising space. For example, the Seventh Circuit found 
that the Chicago Transit Authority (CTA) had created a 
public forum in its advertising space because it had no 
such controls.113 The only restriction was a provision in 
the CTA’s contract with its advertising agent directing 
the agent to refuse “vulgar, immoral, or disreputable 
advertising.”114 In essence, CTA had no policy, because 
access was effectively guaranteed to any person willing 
to pay for the space, and the CTA’s advertising space 
had been used for a wide range of ads, including politi-
cal ones.115 

A written policy stating that a facility is not a public 
forum is not sufficient in itself, however. For example, 
the Sixth Circuit found that the Southwest Ohio Re-
gional Transit Authority (SORTA) had created a public 
forum on its buses, bus shelters, and billboards even 
though SORTA’s advertising policy explicitly stated 
that such locations were not public fora and that any 

                                                           
110 In Lehman, because the city had “not accepted or permit-

ted any political or public issue advertising on its vehicles” 
during its 26 years of operation, the Court also found that the 
city had not created a “designated” public forum for political 
speech. 418 U.S. at 300-01. The Lehman Court concluded, “No 
First Amendment forum is here to be found.” 418 U.S. at 304. 
Note that this does not mean that the government can create a 
designated forum only by allowing political speech; allowing 
other forms of speech could result in creating a designated 
public forum. See supra note 30. The facts in Lehman, however, 
concerned the right to engage in political advertising. 

111 See supra pts. I.C., II.A, and Practice Aid-Public Fora 
discussing stricter standard of review for speech restrictions if 
a facility is treated as a public forum. 

112 To determine whether an airport authority has created a 
public forum, a court will examine the government’s intent in 
establishing and maintaining the property, an inquiry that 
considers two factors: 1) “the policy and practice of the gov-
ernment with respect to the underlying property”; and 2) “the 
nature of the property and its compatibility with expressive 
activity.” Air Line Pilots, 45 F.3d at 1152 (citing Cornelius, 473 
U.S. at 802–03).  

113 Planned Parenthood, 767 F.2d 1225. 
114 Id. at 1232. 
115 Id. The court ruled that Lehman was not controlling be-

cause 1) CTA did not have a blanket policy of rejecting all po-
litical ads; 2) CTA actually had no policy; and 3) CTA had ac-
cepted political ads. Id. at 1233. Ten years later, the Seventh 
Circuit revisited the issue in considering whether the Depart-
ment of Aviation of the City of Chicago had created a public 
forum in the advertising space at its airport. Air Line Pilots, 45 
F.3d 1144. The court found that it “was CTA’s willingness to 
accommodate all advertisers that distinguished Planned Par-
enthood from Lehman….” Id. at 1153. 
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ads that were “controversial” and that were not “aes-
thetically pleasing” were not permitted.116 The court 
determined that SORTA’s statement that its facilities 
were not public fora was not controlling because the 
court was required to look to both “the policy and prac-
tice” of the government.117 Turning to SORTA’s practice, 
the court found that SORTA had accepted “a wide array 
of political and public-issue speech,” and SORTA had 
thereby demonstrated its intent to create a public forum 
in its advertising spaces.118 The court explained, “Accep-
tance of political and public-issue advertisements, 
which by their very nature generate conflict, signals a 
willingness on the part of the government to open the 
property to controversial speech….”119  

On the other hand, transit facilities that have cou-
pled their written policies with prior practices demon-
strating an intent to limit a forum have enjoyed more 
success. For example, the Massachusetts Bay Transpor-
tation Authority’s (MBTA) guidelines for its advertising 
space in transit facilities and vehicles expressly stated 
that the MBTA’s facilities constituted nonpublic fo-
rums, subject to certain viewpoint-neutral restric-
tions.120 While the First Circuit noted that this state-
ment would not be sufficient to support a finding that 
the MBTA’s advertising spaces were a nonpublic forum 
if it were “contradicted by consistent actual policy and 
practice,”121 the court found that MBTA had used its 
policy to reject at least 17 different advertisements in 
the preceding 5 years.122 The court concluded that 
MBTA clearly intended to maintain control over the 
forum and, thus, had not created a public forum.123 
                                                           

116 United Food & Commercial Workers Union, Local 1099 v. 
Sw. Ohio Reg’l Transit Auth., 163 F.3d 341, 346, 352 (6th Cir. 
1998). 

117 Id. at 352. The court noted that were it to hold otherwise, 
“the government could circumvent what in practice amounts to 
open access simply by declaring its ‘intent’ to designate its 
property a nonpublic forum in order to enable itself to suppress 
disfavored speech.” Id. at 353; see also New York Magazine v. 
Metro. Transp. Auth., 136 F.3d 123, 129–30 (2d Cir. 1998) (“[I]t 
cannot be true that if the government excludes any category of 
speech from a forum through a rule or standard, that forum 
becomes ipso facto a non-public forum, such that we would 
examine the exclusion of the category only for reasonable-
ness.”). However, the Ninth Circuit has recognized that a fo-
rum can be considered nonpublic (limited) if it is not “open for 
indiscriminate use” or if it is only open to “certain groups or to 
certain topics.” Ariz. Life Coalition v. Stanton, 515 F.3d 956, at 
970 (9th Cir. 2008) (citing Faith Ctr. Church Evangelistic Min-
istries v. Glover, 480 F.3d 891, 909 (9th Cir. 2007) and 
Cogswell v. City of Seattle, 347 F.3d 809, 814 (9th Cir. 2003).  

118 SORTA, 163 F.3d at 355. 
119 Id. (citing Lehman, 418 U.S. at 303–04). 
120 Ridley v. Mass. Bay Transp. Auth., 390 F.3d 65, 77 (1st 

Cir. 2004). Because the guidelines contained standards that 
had “reasonably clear meanings” describing the types of adver-
tising that would be permitted, the court also concluded that 
the regulations were not excessively vague. Id. at 95. 

121 Id. at 77. 
122 Id. at 78. 
123 Id. at 82. 

To assess a transit facility’s past practices, many 
courts have considered whether a transit facility has 
previously acted in a proprietary capacity in making 
choices about what advertising to allow. In cases in 
which the transit facility has done so by excluding 
speech for purposes of the facility’s own financial bene-
fit, courts have often ruled that no public forum was 
created. For example, a recent district court decision 
concluded that the Norfolk Airport Authority had not 
created a public forum in its advertising space: 

The principal purpose of the advertising display cases is 
to generate revenue for the Authority. There is no evi-
dence that the current advertisement space is geared to-
wards promoting any particular type of business or ven-
ture, or aimed at any particular type of traveler.  

Furthermore, there is no evidence that the Authority has 
intended to make the space available for public expres-
sion, as is required to find that it is a designated public 
forum.124 

Similarly, the Ninth Circuit determined that the 
Phoenix transit system had not created a designated 
public forum by accepting advertising on the exterior 
panels of buses, because the city had consistently en-
forced a policy of allowing only commercial advertis-
ing.125  

Even if profit is a transit facility’s primary motiva-
tion, however, a court may still examine whether a de-
cision regarding a particular advertisement is consis-
tent with the facility’s past practices in determining 
whether a facility is a public forum. For example, the 
Third Circuit found that the past practices of the 
Southeastern Pennsylvania Transportation Authority 
(SEPTA) created a public forum in its advertising space, 
even though the main function of the advertising space 
was to earn a profit, and a secondary goal was to pro-
mote awareness of social issues.126 SEPTA’s written 
policies specifically provided for the exclusion of only a 
very narrow category of ads, and SEPTA had accepted a 
broad range of advertisements, including ads similar to 
those at issue.127  

As a general rule, when a transit facility has permit-
ted the display of political or policy issue ads in its ad-
vertising space, courts tend to conclude that the transit 
facility has created a public forum. For example, the 
Second Circuit ruled that the Metropolitan Transporta-
tion Authority (MTA) of the City of New York had cre-
ated a public forum with respect to the advertising 
space on city buses based on its treatment of political 
speech:128 

                                                           
124 Park Shuttle N Fly, Inc. v. Norfolk Airport Auth., 352 F. 

Supp. 2d 688, 705 (E.D. Va. 2004) (citation omitted). 
125 Children of the Rosary v. City of Phoenix, 154 F.3d 972, 

978 (9th Cir. 1998). 
126 Christ’s Bride Ministries, Inc. v. Se. Pa. Transp. Auth., 

148 F.3d 242 (3d Cir. 1998). 
127 Id. at 252. 
128 New York Magazine v. Metro. Transp. Auth., 136 F.3d 

123, 130 (2d Cir. 1998). Note, however, that the acceptance of 
political speech, by itself, may not be enough to create a desig-
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Disallowing political speech, and allowing commercial 
speech only, indicates that making money is the main 
goal. Allowing political speech, conversely, evidences a 
general intent to open a space for discourse, and a delib-
erate acceptance of the possibility of clashes of opinion 
and controversy that the Court in Lehman recognized as 
inconsistent with sound commercial practice. The district 
court thus correctly found that the advertising space on 
the outside of MTA buses is a designated public forum, 
because the MTA accepts both political and commercial 
advertising.129 

Likewise, the D.C. Circuit has ruled that accepting 
political advertising in subway stations converts them 
into a public forum.130 And the failure of the Metropoli-
tan Atlanta Rapid Transit Authority (MARTA) to en-
force consistently its written policy prohibiting advertis-
ing regarding “matter[s] of public controversy” was 
found to have created a designated public forum.131 As 
the court put it: 

The evidence shows that MARTA has accepted advertis-
ing on subjects ranging from AIDS awareness to racial 
and religious tolerance to homosexual rights…. [I]t has 
permitted advertising for pregnancy counseling and adop-
tion services. By permitting these various forms of public 
interest speech and speech by non-profit entities, MARTA 
has opened its advertising forum to such speech….132 

D. The Classification of Physical Space Within 
Transit Vehicles 

Most recent cases hold that the physical space inside 
transit vehicles does not constitute a traditional or des-
ignated public forum.133 Because of the Lehman deci-
sion, it is unlikely that a court would rule that the 
physical space within a transit vehicle constitutes a 
traditional public forum. As the Supreme Court said in 
Lehman, “[A] streetcar or bus is plainly not a park or 
sidewalk or other meeting place for discussion, any 
more than is a highway….” 134 The Court further noted, 

                                                                                              
nated public forum. See, e.g., Uptown Pawn & Jewelry, Inc. v. 
City of Hollywood, 337 F.3d 1275, 1279 (11th Cir. 2003) (find-
ing nonpublic forum despite acceptance of political speech be-
cause “the City has always had a policy of excluding certain 
categories of advertising from its bus benches.”). 

129 New York Magazine, 136 F.3d at 130. 
130 Lebron v. Wash. Metro. Area Transit Auth., 749 F.2d 

893, 896 (D.C. Cir. 1984); see id. at 896 n.6 (distinguishing 
Lehman v. City of Shaker Heights, 418 U.S. 298 (1974)). A 
post-Lee district court decision clarified that the WMATA ad-
vertising spaces are “non-public forums which WMATA over 
the years has chosen to designate as limited public forums.” 
ACLU v. Mineta, 319 F. Supp. 2d 69, 82 (D.D.C. 2004). 

131 Nat’l Abortion Fed’n v. Metro. Atlanta Rapid Transit 
Auth., 112 F. Supp. 2d 1320, 1326 (N.D. Ga. 2000). 

132 Id. 
133 Mineta, 319 F. Supp. 2d at 81 (subway cars are nonpublic 

forum); Sanders v. City of Seattle, 156 P.3d 874, 883 (Wash. 
2007) (monorail is not a public forum); Anderson v. Milwaukee 
County, 433 F.3d 975, 979 (7th Cir. 2006) (interior of transit 
vehicle is nonpublic forum). 

134 Lehman, 418 U.S. at 306. 

“[I]f we are to turn a bus or a streetcar into either a 
newspaper or a park, we take great liberties with peo-
ple who because of necessity become commuters and at 
the same time captive viewers or listeners.”135  

E. The Classification of Other Transit-Related 
Areas 

The courts have classified numerous other transit-
related spaces under the public forum doctrine. It is 
worth emphasizing, however, that the proper classifica-
tion may be highly fact-specific, depending on the man-
ner in which a facility is actually used, the purposes for 
which it was dedicated, and its physical relationship to 
traditional streets and parks.  

1. Streets and Sidewalks 
The public streets are the archetype of a traditional 

public forum.136 Sidewalks will also generally be consid-
ered public fora without further inquiry.137 The Supreme 
Court has ruled, however, that a sidewalk that runs 
only from a parking lot to a post office is not a tradi-
tional public forum.138 The courts have not definitively 
decided whether public roadways in which there is ve-
hicular traffic constitute traditional public fora.139  

2. Interstate Rest Areas 
The Eleventh Circuit has ruled that an Interstate 

rest area is not a public forum.140 The court first found it 
clear that such areas were not “traditional” public fora: 
“[A]s modern phenomena, rest areas have never existed 
independently of the Interstate System; they are op-
tional appendages that are intended, as part of the Sys-

                                                           
135 Id. at 306–07. In theory, a transit agency or other state 

actor could “designate” the physical space in a transit vehicle 
as a public forum for certain speech purposes, but we are not 
aware of any decision discussing such a situation.  

136 Frisby v. Schultz, 487 U.S. 474, 480 (1988). Although we 
do not discuss these here because they are not typically used 
for transportation purposes, public parks are another arche-
type. See, e.g., Hague v. Comm. for Indus. Org., 307 U.S. 496, 
515 (1939); Summum v. Pleasant Grove City, 483 F.3d 1044, 
1050–51 (10th Cir. 2007). 

137 United States v. Grace, 461 U.S. 171, 179 (1983). 
138 United States v. Kokinda, 497 U.S. 720, 727 (1990). 
139 See, e.g., ACORN v. City of Phoenix, 798 F.2d 1260, 

1266–67 (9th Cir. 1986) (declining to resolve public forum issue 
but suggesting that “streets continually filled with pulsing 
vehicle traffic” may not qualify as traditional public fora); 
Houston Chronicle Publ’g Co. v. City of League City, 488 F.3d 
613, 622 (5th Cir. 2007) (ruling, without analysis, that busy 
traffic intersections were public fora); ACORN v. St. Louis 
County, 930 F.2d 591, 594 (8th Cir. 1991) (streets constitute 
public fora for solicitations). As discussed, infra, even if a 
street with vehicular traffic does constitute a traditional public 
forum, solicitation and other activities in such a street may be 
subject to time, place, and manner regulations.  

140 Sentinel Commc’ns Co. v. Watts, 936 F.2d 1189, 1203–04 
(11th Cir. 1991). 
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tem, to facilitate safe and efficient travel by motorists 
along the System’s highways.”141  

The court also rejected the claim that, because they 
are comparable to city parks, rest areas should be 
viewed as designated public fora. 142 

3. Pier Owned by Government Agency 
The First Circuit has considered whether a pier 

owned by a port authority was a traditional or desig-
nated public forum.143 The pier was used for commercial 
activities related to the receiving, storing, and shipping 
of fish, and was also home to a conference center, res-
taurants, and several offices. The court found that the 
site was notable for its lack of “sidewalks or other de-
sign characteristics that might be viewed as welcoming 
the general public.”144 The public entered the pier for a 
variety of purposes, but the port authority took steps to 
restrict access to the site. The court concluded that the 
pier was neither a traditional nor a designated public 
forum; the government’s “tolerance” of some members of 
the public was not tantamount to an affirmative deci-
sion to designate the pier as a public forum.145 

The Seventh Circuit has ruled that a renovated pier 
containing recreational and naval facilities also is not a 
public forum.146 This decision is somewhat more difficult 
to explain, since the pier in that case was essentially a 
city park, with the exception of some indoor shops and 
meeting facilities, and parks are generally considered to 
be traditional public fora. Nevertheless, the court held 
that the entire facility was a nonpublic forum: 

The pier itself is a discrete, outlying segment or projec-
tion of Chicago rather than a right of way. It is its own 
little world of delights and in this respect it is something 
like a major airport, which the Supreme Court in Interna-
tional Society for Krishna Consciousness, Inc. v. Lee re-
fused to classify as a public forum. A major airport is both 
a transportation facility and a shopping mall; Navy Pier 
is an amusement park and a meeting and entertainment 
center. Whatever one calls such a complex—there doesn’t 
seem to be a compendious term for it—neither it nor the 
concourses within it are a public forum as the cases use 
the term.147 

4. Bus Benches 
The Eleventh Circuit has ruled that certain city bus 

benches were not traditional or designated public 

                                                           
141 Id. at 1203. 
142 Id. at 1203–04. 
143 New England Reg’l Council of Carpenters v. Kinton, 284 

F.3d 9 (1st Cir. 2002). 
144 Id. at 22. 
145 Id. at 23. 
146 Chicago ACORN v. Metro. Pier and Exposition Auth., 150 

F.3d 695, 700, 702 (7th Cir. 1998). The pier in this case is not 
primarily a transportation facility, but it is used to moor tour-
ist boats. Portions of the pier were ruled to be public fora by 
the district court, but this finding was reversed on appeal. 

147 Id. at 702 (citation omitted). 

fora.148 The court held the city was permitted to refuse 
certain categories of advertising in order to protect the 
city’s interest in generating revenue.149  

5. Bus Shelters 
One court has stated that bus shelters are nonpublic 

fora,150 finding that such shelters are more like subway 
stations and airports than city streets, because they 
serve as entry and exit points for a mass transit system.  

6. Highway Overpasses 
The Ninth Circuit has concluded that highway over-

passes in the state of California are neither traditional 
public fora nor designated public fora.151 The state had 
not intentionally designated the overpasses as places of 
public discourse, and restricting access was justified as 
a safety measure, because messages on overpass fences 
would distract drivers.152 The Tenth Circuit found that 
highway overpasses are traditional public fora153 that 
are subject to time, place, and manner restrictions.154 
Similarly, a Virginia district court found that a pedes-
trian overpass running over a highway was a tradi-
tional public forum, noting that “nothing in the record 
indicates that the overpass was built for anything other 
than for what is expected—to aid the general public in 
crossing over the highway, similar to a sidewalk which 
protects pedestrians from traffic.”155  

7. Airport Tarmacs 
At least one district court has ruled that an airport 

tarmac does not constitute a traditional or designated 
public forum.156  

III. THE SCOPE OF PERMISSIBLE REGULATION 

As discussed in Part II, the first step in many cases 
involving restrictions on speech is to apply the public 

                                                           
148 Uptown Pawn & Jewelry, Inc. v. City of Hollywood, 337 

F.3d 1275, 1277–78 (11th Cir. 2003). The city’s ordinance pro-
hibited the advertising of liquor, tobacco, X-rated movies, adult 
bookstores, massage parlors, pawn shops, tattoo parlors, and 
check cashing enterprises. Id. at 1277. 

149 Id. at 1279. 
150 ACLU v. Mineta, 319 F. Supp. 2d 69, 82 n.3 (D.D.C. 

2004). The Ninth Circuit declined to resolve the same question 
in Metro Display Adver., Inc. v. City of Victorville, 143 F.3d 
1191, 1195 (9th Cir. 1998). 

151 Brown v. Cal. Dep’t of Transp., 321 F.3d 1217, 1222 (9th 
Cir. 2003). 

152 Id.  
153 Faustin v. City & County of Denver (“Faustin I”), 268 

F.3d 942, 950 (10th Cir. 2001). 
154 Faustin v. City & County of Denver, 423 F.3d 1192, 1200 

(10th Cir. 2005). “At the outset, there is no dispute—as it was 
previously decided in Faustin I—that highway overpasses are 
traditional public fora….” Id. at 1200 n.9. 

155 Lytle v. Brewer, 77 F. Supp. 2d 730, 736 (E.D. Va. 1999).  
156 Wickersham v. City of Columbia, 371 F. Supp. 2d 1061, 

1088 (W.D. Mo. 2005). 
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forum doctrine and determine what kind of forum is 
involved. The next step is to apply the legal standard 
applicable to the particular forum—but many cases 
involve other doctrines, and the public forum doctrine 
may never come into play. For example, in cases that 
involve permissible time, place, and manner regula-
tions, the forum classification is irrelevant, because the 
time, place, and manner doctrine applies whether or not 
a forum is public. Thus, the scope or nature of a par-
ticular regulation will affect the analytical model the 
courts will apply.  

This part describes the standards of review used by 
the courts to evaluate restrictions on speech under dif-
ferent analytical approaches, and provides examples of 
some of the general types of regulations that the courts 
have upheld under these standards. 

A. Legal Analysis After Forum Classification 

1. Regulations in a Public Forum 
Once a court has concluded that a particular forum 

is a public forum, whether traditional or designated, the 
next step is for the court to determine whether the 
regulation targets speech because of its content.157 If it 
does, the court will apply “strict scrutiny.” Under this 
test, the government must be able to show that it has a 
compelling state interest for regulating the speech, and 
that the regulation is narrowly drawn to advance that 
interest. In practice, as mentioned earlier, this test is 
rarely met.158 For example, in United Food & Commer-
cial Workers Union, Local 1099 v. Southwest Ohio Re-
gional Transit Authority, the transit authority had re-
jected a pro-union advertisement proposed to be carried 
on the outside of the authority’s buses, on the grounds 
that it was “aesthetically unpleasant and controver-
sial.”159 The court rejected this rationale without discus-
sion, simply stating that it was “self-evident” that the 
authority’s decision did not survive strict scrutiny. 160  

If a regulation of speech in a public forum does not 
target speech because of its content, the regulation will 
be analyzed under the time, place, and manner doc-
trine, as discussed in Part III.B.1.161  

2. Regulations In a Nonpublic Forum 
After a court has concluded that a particular forum 

is a nonpublic forum, the court will ask whether the 

                                                           
157 See supra pt. I.B. 
158 See, e.g., Christ’s Bride Ministries, Inc. v. Se. Pa. Transp. 

Auth., 148 F.3d 242, 255 (3d Cir. 1998); United Food & Com-
mercial Workers Union, Local 1099 v. Sw. Ohio Reg’l Transit 
Auth., 163 F.3d 341, 355 (6th Cir. 1998); Planned Parenthood 
Ass’n/Chicago Area v. Chicago Transit Auth., 767 F.2d 1225, 
1233 (7th Cir. 1985). 

159 103 F.3d 341, 347, 355 (6th Cir. 1998). 
160 Id. at 355. 
161 Thomas v. Chicago Park Dist., 534 U.S. 316, 322 (2002) 

(“[L]icensing scheme at issue here is not subject-matter censor-
ship but content-neutral time, place, and manner regulation of 
the use of a public forum.”).  

regulation of expressive activity is reasonable and 
viewpoint-neutral.162 Unlike in a public forum, a regula-
tion of expression in a nonpublic forum may be based on 
the content of speech, so long as it is not aimed at a 
particular viewpoint and the court concludes it is 
reasonable.163  

To be reasonable, a regulation need only be sup-
ported by “common sense,” not by record evidence.164 
The International Society for Krishna Consciousness, 
Inc. v. Lee 165case provides an important example of this 
doctrine. There, the Court concluded that, because of its 
disruptive effects, face-to-face solicitation was “incom-
patible with the airport’s functioning.”166 Alternatively, 
the Court could not find “any problems intrinsic to the 
act of leafletting that would make it naturally incom-
patible with a large, multipurpose forum” such as the 
airport terminal at issue.167 In another example, Chil-
dren of the Rosary v. City of Phoenix, 168 the court, after 
finding that advertising panels on buses were a non-
public forum, concluded that rejecting an anti-abortion 
advertisement was permissible because 1) limiting ac-
cess to the advertising space was reasonable for one of 
the following reasons—as a means of preserving a reve-
nue source, maintaining a neutral stance on political 
and religious issues, or protecting buses and passen-
gers; and 2) a policy of rejecting noncommercial adver-
tisements in order to protect its interests did not dis-
criminate against particular points of view.  

Though the time, place, and manner doctrine is also 
applicable to nonpublic fora, the doctrine has limited 
practical utility in such fora because it is less protective 
of regulations than the “reasonableness” standard.169 

 

                                                           
162 Davenport v. Wash. Educ. Ass’n, 551 U.S. 177, 127 S. Ct. 

2372, 2381 (2007) ([I]t is…black-letter law that, when the gov-
ernment permits speech on government property that is a non-
public forum, it can exclude speakers on the basis of their sub-
ject matter, so long as the distinctions drawn are viewpoint 
neutral and reasonable in light of the purpose served by the 
forum.). 

163 See supra note 20. 
164 United States v. Kokinda, 497 U.S. 720, 734–35 (1990). 

Nonetheless, a transit authority would be ill-advised to rely on 
convincing a court that common sense should prevail in the 
absence of record evidence.  

165 505 U.S. 672 (1992). 
166 Id. at 689 (O’Connor, J., concurring). 
167 Id. at 690 (O’Connor, J., concurring). 
168 154 F.3d 972 (9th Cir. 1998). 
169 Some courts have blurred the doctrines into a single test. 

See, e.g., Jacobsen v. Ill. Dep’t of Transp., 419 F.3d 642, 
648 (7th Cir. 2005) (“So long as the regulations are viewpoint-
neutral, …the state may impose ‘reasonable’ time, place, or 
manner restrictions at nonpublic fora.”). 
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B. The Courts May Apply Other Doctrines to 
Strike Down Specific Regulations, Regardless of 
the Nature of the Forum 

Even if a particular regulation appears likely to sur-
vive under forum analysis, transit authorities must 
consider how other doctrines might come into play. 
These doctrines—particularly the overbreadth, vague-
ness, and unbridled discretion doctrines—tend to over-
lap. Which one a court applies will depend on the facts 
of the case, but in essence they all stand for the proposi-
tion that restrictions on speech should include clear and 
specific standards to both inform the public and to 
guide and limit the discretion of individual officials. 

1. Time, Place, and Manner Regulations 
The aptly-named “time, place, and manner” test ad-

dresses the “when,” “where,” and “how”—but never the 
“what”—of speech. A common type of time, place, and 
manner regulation is a requirement that one obtain a 
permit or license before engaging in expressive activity. 
Another example is a regulation that sets aside a por-
tion of a facility for certain expressive activities. Such 
regulations are permissible if they “are justified without 
reference to the content of the regulated speech, …they 
are narrowly tailored to serve a significant governmen-
tal interest, and…they leave open ample alternative 
channels for communication of the information.”170  

Courts have recognized that raising revenue is a sig-
nificant governmental interest, and that the First 
Amendment does not guarantee a right to the least ex-
pensive means of expression.171  

2. Regulations Should Not Be Overbroad 
The First Amendment prohibits restrictions that are 

“substantially overbroad,” which means regulations 
that create a realistic danger that parties not before the 
court will suffer harm to their free speech rights.172 A 
regulation may in fact be constitutional as applied 
against a particular plaintiff, but if the plaintiff can 
show that the mere existence of the restriction is likely 
                                                           

170 Clark v. Cmty. for Creative Non-Violence, 468 U.S. 288, 
293 (1984) (citations omitted). Likewise, if the governmental 
interest at issue is unrelated to expression, the courts apply 
the essentially identical test under United States v. O’Brien, 
391 U.S. 367, 377 (1968) 

([A] government regulation is sufficiently justified if it is 
within the constitutional power of the Government; if it furthers 
an important or substantial governmental interest; if the gov-
ernmental interest is unrelated to the suppression of free ex-
pression; and if the incidental restriction on alleged First 
Amendment freedoms is no greater than is essential to the fur-
therance of that interest.).  

See Clark, 468 U.S. at 308 n.6 (Marshall, J., dissenting) (“I also 
agree with the majority that no substantial difference distin-
guishes the test applicable to time, place, and manner restric-
tions and the test articulated in United States v. O’Brien.”). 

171 Gannett Satellite Info. Network, Inc. v. Metro. Transp. 
Auth., 745 F.2d 767, 774–75 (2d Cir. 1984). 

172 For a good discussion of overbreadth, see Broadrick v. 
Oklahoma, 413 U.S. 601, 611–18 (1973). 

to inhibit others from exercising their rights of free ex-
pression, the court will strike down the restriction. In 
Board of Airport Commissioners v. Jews for Jesus, Inc., 
for example, the Board of Airport Commissioners for 
Los Angeles International Airport adopted a resolution 
banning all “First Amendment activities” at the air-
port.173 Without ruling on the forum classification of the 
airport (the decision predates Lee), the Supreme Court 
invalidated the resolution under the overbreadth doc-
trine: 

The resolution…does not merely reach the activity of re-
spondents at LAX; it prohibits even talking and reading, 
or the wearing of campaign buttons or symbolic clothing. 
Under such a sweeping ban, virtually every individual 
who enters LAX may be found to violate the resolution by 
engaging in some “First Amendment activit[y].” We think 
it obvious that such a ban cannot be justified even if LAX 
were a nonpublic forum because no conceivable govern-
mental interest would justify such an absolute prohibition 
of speech.174 

Similarly, the Sixth Circuit struck down as over-
broad a permitting scheme governing the use of the 
Ohio state capitol grounds that required anyone con-
ducting “activity of broad public purpose” to obtain a 
permit.175 

A regulation will not be considered overbroad, how-
ever, if the court concludes that a limiting construction 
of the regulation is available.176 Thus, the doctrine has a 
certain circularity to it, and its application can be diffi-
cult to predict.  

3. Regulations Should Include Clear Standards 
Transit officials should be mindful not to adopt re-

quirements that contain vague standards. Vagueness is 
a problem first and foremost because vague rules do not 
adequately inform the public of what they can and can-
not do. For example, the Fifth Circuit has determined 
that a rule providing that “no person shall…hamper or 
impede the conduct of any authorized business at the 
airport” was “too inscrutable” to withstand scrutiny.177 
The rules in that case could have been read in various 
ways, and the public could not be expected to tell what 
was intended.178 The constitutional test for vagueness is 
whether “a person of ordinary intelligence” can tell 
what conduct is permitted or proscribed.179 

The second reason that vague standards are a prob-
lem is that such regulations do not adequately limit the 
discretion of individual government officials. Strictly 
speaking, unconstitutional vagueness is a different 

                                                           
173 482 U.S. 569 (1987). 
174 Id. at 574–75. 
175 Parks v. Finan, 385 F.3d 694, 701 (6th Cir. 2004). 
176 Broadrick, 413 U.S. at 613.  
177 Int’l Soc’y for Krishna Consciousness of Atlanta v. Eaves, 

601 F.2d 809, 832 (5th Cir. 1979). 
178 Id. 
179 United Food & Commercial Workers Union, Local 1099 v. 

Sw. Ohio Reg’l Transit Auth., 163 F.3d 341, 358–59 (6th Cir. 
1998). 
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problem from the failure to limit official discretion, but, 
in practice, they may overlap.180 For example, in United 
Food & Commercial Workers Union, Local 1099 v. 
Southwest Ohio Regional Transit Authority,181 the Sixth 
Circuit found that a policy that forbade ads that were 
“controversial” and those that were not “aesthetically 
pleasing” was unconstitutional on vagueness grounds 
because the policy was an open invitation to arbitrary 
or discriminatory enforcement. The court found that the 
regulation was not saved by the fact that the ban was 
limited to cases in which the advertisements adversely 
affected the transit authority’s image or ridership, be-
cause officials were free to reject ads if they “may” affect 
ridership even when such an effect could not be demon-
strated.182  

The Sixth Circuit is not alone in blending the con-
cepts of vagueness and unbridled discretion. A district 
court in Georgia has ruled that a regulation’s vagueness 
was not cured by an attempt to define the term “public 
controversy.”183 The court ruled that many phrases 
within the definition—“widely reported,” “reasonably 
appears,” “arouses strong feelings,” and “substantial 
number of people”—were unconstitutionally vague and 
gave transit authority officials too much discretion.184 
Courts have recognized, however, that “some degree of 
interpretation, and some reliance on concepts like ‘pre-
vailing community standards’ is inevitable.”185 

Vagueness and overbreadth can also heighten other 
concerns without being the basis for a finding of uncon-
stitutionality. For example, in Aids Action Committee v. 
Massachusetts Bay Transportation Authority,186 the 
First Circuit noted that an advertising guideline that 
forbade messages or representations “pertaining to sex-
ual conduct” was “so vague and broad that it could 
cover much of the clothing and movie advertising com-
monly seen on billboards and in magazines.”187 The 

                                                           
180 Ridley v. Mass. Bay Transp. Auth., 390 F.3d 65, 94 (1st 

Cir. 2004). 
181 163 F.3d at 359–60. See also Grayned v. City of Rockford, 

408 U.S. 104, 108-09 (1972). 
182 United Food & Commercial Workers Union, 163 F.3d at 

360.  
183 Nat’l Abortion Fed’n v. Metro. Atlanta Rapid Transit 

Auth., 12 F. Supp. 2d 1320, 1327 (N.D. Ga. 2000); see also Au-
brey v. City of Cincinnati, 815 F. Supp. 1100, 1104 (stating 
that the Cincinnati Reds’ ban on banners that are not in “good 
taste” is unconstitutionally vague and overbroad). 

184 Id. at 1327–28. The court also held that the policy 
reaches “too far” and noted as an example, that it could be read 
to allow rejection of ads promoting the Atlanta Braves, who, 
the court pointed out, certainly arouse strong feelings in a 
great number of people. Id. at 1328.  

185 Ridley v. Mass. Bay Transp. Auth., 390 F.3d 65, 95 (1st 
Cir. 2004). 

186 42 F.3d 1, 12 (1st Cir. 1994).  
187 The court, as discussed, infra, proceeded to note that  

[i]n the end, the MBTA may well be entitled to exclude from the 
interiors of its cars speech containing a certain level of sexual 
innuendo and double entendre…. To do so constitutionally, how-
ever, it will, at the least, need to act according to neutral stan-

court did not hold that the rule was unconstitutionally 
vague or overbroad; instead, it held that the transit 
authority’s application of the rule amounted to content-
based discrimination and added to the appearance of 
viewpoint discrimination. 

4. Regulations Must Limit Individual Discretion 
Licensing schemes and other regulations can amount 

to illegal prior restraints on speech if they reserve “un-
bridled” discretion for government officials.188 One ex-
ample of a requirement that failed to survive a facial 
challenge is a rule prohibiting the posting of signs and 
distribution of other written material at the Newark 
airport.189 The airport’s rule stated: 

No person shall post, distribute or display at an air ter-
minal a sign, advertisement, circular, or any printed or 
written matter concerning or referring to commercial ac-
tivity, except pursuant to a written agreement with the 
Port Authority specifying the time, place and manner of, 
and fee or rental for, such activity. 190 

In a challenge brought by a newspaper publisher, 
the Third Circuit noted that while the rule did not refer 
to the distribution of newspapers, it could be read to do 
so. The court overturned the rule under the unbridled 
discretion doctrine, noting that the rule “fails ade-
quately to set forth any standards by which the Port 
Authority is to exercise its discretion.”191  

C. Permissible Forms of Regulation of Expressive 
Activities 

Courts have recognized a number of forms of speech 
regulation that pass constitutional muster either as 
proper regulations in a nonpublic forum, or as time, 
place, and manner regulations in a public forum. This 
section discusses some general forms of regulation that 
courts have permitted. 

1. Limiting Expressive Activity to Defined Areas or 
Locations 

Transit officials can restrict expressive activities to 
certain portions of a transit facility, through the appli-
cation of time, place, and manner restrictions. The 
transit facility cases addressing this practice have all 

                                                                                              
dards, and it will need to apply these standards in such a way 
that there is no appearance that “the [government] is seeking to 
handicap the expression of particular ideas.”  

Id. at 13 (citation omitted). 
188 City of Lakewood v. Plain Dealer Publ’g Co., 486 U.S. 

750, 757, 772 (1988). 
189 Gannett Satellite Info. Network v. Berger, 894 F.2d 61, 

68 (3d Cir. 1990). 
190 Id. at 69. Another rule provided that “No person shall 

carry on any commercial activity at any air terminal without 
the consent of the Port Authority.” The court rejected an un-
bridled discretion challenge to this rule after determining that 
the rule lacked “a close enough nexus to expression or expres-
sive conduct to give rise to a substantial threat of undetectable 
censorship.” Id. at 68–69. 

191 Id. 
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involved facilities that were determined to be nonpublic 
fora. First Amendment cases permitting the govern-
ment to designate certain areas of a public forum for 
particular purposes are rare, since that would under-
mine the basic concept of a public forum.192  

In International Society for Krishna Consciousness v. 
Lee, a nonpublic forum case, Justice O’Connor noted 
that while leafleting could not be barred from the ter-
minal entirely, it could be subject to time, place, and 
manner restrictions, citing the following example: 

[D]uring the many years that this litigation has been in 
progress, the Port Authority has not banned sankirtan 
completely from JFK International Airport, but has re-
stricted it to a relatively uncongested part of the airport 
terminals, the same part that houses the airport chapel. 
In my view, that regulation meets the standards we have 
applied to time, place, and manner restrictions of pro-
tected expression.193 

The Fifth Circuit has upheld a municipal ordinance 
that required solicitation at a city-owned airport to oc-
cur at designated solicitation booths.194 The court found 
that the rule properly served the airport’s interest in 
avoiding congestion and confusion.195 

More recently, the Ninth Circuit has upheld a simi-
lar permit requirement for leafleting in the Portland 
Airport, stating that “[t]he Port reasonably could con-
clude that its safety and congestion concerns are best 
addressed by limiting the locations for free speech activ-
ity.”196 

The Eleventh Circuit has upheld Miami Interna-
tional Airport’s creation of eight “First Amendment 
Zones.”197 Likewise, the Fifth Circuit has upheld a mu-
nicipal ordinance that required solicitation at a city-
owned airport to occur at designated solicitation 
booths.198 The court found that the rule properly served 
                                                           

192 The Ninth Circuit has agreed to rehear a case en banc 
concerning a rule confining street performances to designated 
areas within a public forum. Berger v. City of Seattle, 533 F.3d 
1030 (9th Cir. 2008).  

193 505 U.S. 672, 692–93 (1992) (citation omitted) (O’Connor, 
J., concurring). Citing Lee, the district court for the District of 
South Carolina has ruled that leafleting could not be banned 
from an airport tarmac during an airshow. Wickersham v. City 
of Columbia, 371 F. Supp. 2d 1061, 1089–90. While the court 
stated that leafleting could be subject to proper time, place, 
and manner restrictions, after examining the airport’s justifi-
cations for banning leafleting at the air show, the court ruled 
that the leaflets could be distributed, subject to the permissible 
restrictions identified in the court's order. Id. at 1090-92. 

194 Int’l Soc’y for Krishna Consciousness of Atlanta v. Eaves, 
601 F.2d 809, 829-30 (5th Cir. 1979). 

195 Id. at 829–30. 
196 Jews for Jesus, Inc. v. Port of Portland, 172 F. App’x 760, 

764 (9th Cir. 2006); Wilson v. Lexington-Fayette Urban County 
Gov’t, 201 F. App’x 317 (6th Cir. 2006) (upholding ban on ped-
dling in certain areas near Rupp Arena before and after tick-
eted events). 

197 ISKCON Miami, Inc. v. Metro. Dade County, 147 F.3d 
1282, 1290 (11th Cir. 1998). 

198 Int’l Soc’y for Krishna Consciousness of Atlanta v. Eaves, 
601 F.2d 809, 829 (5th Cir. 1979). 

the airport’s interest in avoiding congestion and confu-
sion.199 

2. Requiring a Permit to Engage in Expressive Activity 
It is well-established that the government may re-

quire members of the public to obtain a license before 
engaging in certain types of expressive activity, such as 
a parade or demonstration, provided the policy justify-
ing the license requirement and the procedures for ob-
taining the license comply with the First Amendment.200 
A permit or licensing requirement is a classic example 
of a time, place, and manner restriction.201 Accordingly, 
transit authorities may adopt regulations or policies 
that require individuals to obtain permits before engag-
ing in certain activities. For example, in New England 
Regional Council of Carpenters v. Kinton,202 the court 
upheld regulations that allowed leafleting at a port fa-
cility only after obtaining a permit. Such requirements 
may be permissible in any kind of forum.203 Similarly, 
the Ninth Circuit has upheld a permit requirement for 
leafleting in the Portland Airport.204 The court of ap-
peals found that the policy was viewpoint-neutral be-
cause it “applies equally to any party seeking to exer-
cise free speech rights at the airport….”205 The court 
also ruled that the policy was reasonable in light of 
safety and congestion concerns.206 However, as the dis-
cussion of Gannett Satellite Information shows,207 tran-
sit officials must not reserve unbridled discretion to 
issue or revoke such permits.208 

                                                           
199 Id.  
200 See, e.g., Thomas v. Chicago Park District, 534 U.S. 316 

(2002). 
201 See, e.g., New England Reg’l Council of Carpenters v. 

Kinton, 284 F.3d 9, 20 (1st Cir. 2002). 
202 284 F.3d 9 (1st Cir. 2002). 
203 Id. A court may analyze the scheme under the time, 

place, and manner doctrine, or under the test for regulations of 
nonpublic fora. 

204 Jews for Jesus, Inc. v. Port of Portland, 172 F. App’x 760, 
763 (9th Cir. 2006). 

205 Id. at 764. 
206 Id. 
207 Satellite Info. Network v. Berger, 894 F.2d 61, 68–69 (3d 

Cir. 1990). 
208 Various cases outside of the transit facility arena also 

address the use of permits involving expressive activities. For 
example, the Fourth Circuit ruled that a parade ordinance that 
required groups “as small as two or three” to secure a permit is 
not a proper time, place, and manner regulation because it 
“restrict[s] a substantial quantity of speech that does not im-
pede [the City’s] permissible goals.” Cox v. City of Charleston, 
416 F.3d 281, 285 (4th Cir. 2005) (quoting Cmty. for Creative 
Non-Violence v. Turner, 893 F.2d 1387, 1392 (D.C. Cir. 1990)). 
The court found that the city had failed “to explain how a small 
demonstration that may become inflammatory would tax its 
police force any differently than, for example, a street fight 
between two individuals, so as to justify requiring advance 
warning of all small demonstrations.” Id. See also Berger v. 
City of Seattle, 533 F.3d 1030 (9th Cir. 2008) (vacating and 
agreeing to hear en banc a decision that upheld the City of 
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3. Raising Revenue Based on Expressive Activity 
A number of cases have allowed transit facilities to 

raise revenues by charging fees for expressive activities 
in transit facilities where special access is sought to the 
facility. For example, the Eleventh Circuit ruled that it 
was a reasonable regulation of a nonpublic forum for 
the Hartsfield Atlanta International Airport to charge a 
profit-conscious fee for use of the airport’s newsracks.209 

4. Banning Certain Expressive Activity 
Courts have upheld total bans of some expressive ac-

tivities in nonpublic fora. For example, in Lee, the court 
found that a total ban on solicitation was a reasonable 
way to deal with congestion and passenger disruption 
in a nonpublic forum, but concluded that banning leaf-
leting was not.210 Other cases have found that bans on 
other activities are reasonable regulations in nonpublic 
fora,211 or are proper time, place, and manner regula-
tions.212  

                                                                                              
Seattle’s rules requiring street performers within a public fo-
rum to wear badges and secure permits as proper time, place, 
and manner regulations).  

209 Atlanta Journal & Constitution v. Atlanta Dep’t of Avia-
tion, 322 F.3d 1298, 1308 (11th Cir. 2003); see also Gannett 
Satellite Info. Network, Inc. v. Metro. Transp. Auth., 745 F.2d 
767, 772 (2d Cir. 1984) (“[B]ecause licensing fees serve the 
significant governmental interest of raising revenue for the 
efficient, self-sufficient operation of the rail lines, we hold that 
they can be valid time, place and manner restrictions on Gan-
nett’s right to place its newsracks in those areas.”).  

210 505 U.S. 672, 690. As discussed, the Court found that 
leafleting does not entail the same degree of disruption as face-
to-face solicitation, and therefore ruled that only the latter is 
incompatible with the forum in question. 

211 See, e.g., United States v. Kokinda, 497 U.S. 720, 737 
(1990) (banning solicitation from postal office sidewalk is per-
missible regulation of nonpublic forum); Storti v. Se. Transp. 
Auth., No. Civ. A. 99-2159, 1999 U.S. Dist. LEXIS 14515, 1999 
WL 729266 (E.D. Pa. 1999) (reasonable to ban distribution of 
written materials in paid areas and platforms of nonpublic 
forum); Children of the Rosary v. City of Phoenix, 154 F.3d 
972, 979 (9th Cir. 1998) (city may ban noncommercial advertis-
ing on nonpublic forum buses); Ridley v. Mass. Bay Transp. 
Auth., 390 F.3d 65, 93 (1st Cir. 2004) (MBTA may ban demean-
ing or disparaging advertisements in nonpublic forum); Up-
town Pawn & Jewelry, Inc. v. City of Hollywood, 337 F.3d 
1275, 1280–81 (11th Cir. 2003) (City could ban advertisements 
of “less desirable” businesses on nonpublic forum bus benches); 
Park Shuttle N Fly, Inc. v. Norfolk Airport Auth., 352 F. Supp. 
2d 688, 706 (E.D. Va. 2004) (airport could exclude competitor’s 
ads in nonpublic forum); Anderson v. Milwaukee County, 433 
F.3d 975, 980 (7th Cir. 2006) (reasonable to ban handing out 
literature on nonpublic forum bus); New England Reg’l Council 
of Carpenters v. Kinton, 284 F.3d 9, 24–25 (1st Cir. 2002) (rea-
sonable to ban leafleting on nonpublic forum pier); Hawkins v. 
City and County of Denver, 170 F.3d 1281, 1291 (10th Cir. 
1999) (reasonable to ban leafleting and picketing in nonpublic 
forum walkway).  

212 See, e.g., ACORN v. City of Phoenix, 798 F.2d 1260, 1268 
(9th Cir. 1986) (ban on in-roadway solicitation is proper time, 
place, and manner regulation regardless of forum classifica-
tion); ACORN v. St. Louis County, 930 F.2d 591, 594 (8th Cir. 

5. Regulating the Manner of Expression 
Under the time, place, and manner doctrine, courts 

have permitted state actors to regulate the manner in 
which speech is expressed. For example, courts have 
upheld uniform color and lettering requirements on 
newsracks213 and sound amplification limitations.214 It 
bears emphasizing that these types of restrictions must 
be content-neutral, aimed at serving a legitimate gov-
ernmental interest, and tailored to those concerns. 

IV. THE REGULATION OF SPECIFIC FORMS OF 
EXPRESSIVE ACTIVITY IN AND AROUND TRANSIT 
FACILITIES 

This part elaborates on the regulation of specific 
forms of expressive activity—advertising, placement of 
newsracks, charitable solicitation, leafleting, panhan-
dling, loitering, and street performance—in and around 
transit facilities. Each section begins with a brief “Prac-
tice Aid” summarizing the key principles emerging from 
the cases. In addition, Appendix A includes examples of 
particular ordinances and regulations adopted with the 
intent of regulating specific types of activity. 

A. The Regulation of Advertising 
Courts have rarely upheld the direct regulation of 

the content of advertising in facilities that have been 
determined to be public fora since the strict scrutiny 
test is very hard to meet.215 In nonpublic fora, however, 

                                                                                              
1991); Gresham v. Peterson, 225 F.3d 899, 906 (7th Cir. 2000) 
(banning aggressive panhandling is proper time, place, and 
manner regulation); Smith v. City of Fort Lauderdale, 177 F.3d 
954, 956 (11th Cir. 1999) (banning begging on 5-mi strip of 
beach, a public forum, is permissible time, place, and manner 
regulation). 

213 Gold Coast Publ’ns, Inc. v. Corrigan, 42 F.3d 1336, 1346 
(11th Cir. 1994). 

214 Housing Works, Inc. v. Kerik, 283 F.3d 471, 482 (2d Cir. 
2002). 

215 See Planned Parenthood Ass’n/Chicago Area v. Chicago 
Transit Auth., 767 F.2d 1225, 1233 (7th Cir. 1985) (protecting 
captive audience insufficient to justify rejection of entire cate-
gory of advertising); United Food & Commercial Workers Un-
ion v. Sw. Ohio Reg’l Transit Auth., 163 F.3d 341, 355 (6th Cir. 
1998) (aesthetics and avoiding controversy not compelling state 
interests); Christ’s Bride Ministries, Inc. v. Se. Pa. Transp. 
Auth., 148 F.3d 242, 255 (3d Cir. 1998) (transit authority made 
no effort to argue that rejection of abortion-related advertising 
should survive strict scrutiny); Lebron v. Wash. Metro. Area 
Transit Auth., 749 F.2d 893, 896 (D.C. Cir. 1984) (rejection of 
ad to prevent deception impermissible because ad was not de-
ceptive); Nat’l Abortion Fed’n v. Metro. Atlanta Rapid Transit 
Auth., 112 F. Supp. 2d 1320, 1327 (N.D. Ga. 2000) (finding 
compelling governmental interest in protecting employees and 
passengers from violence, but ruling that rejection of ad did not 
serve such interest); see also New York Magazine v. Metro. 
Transp. Auth., 136 F.3d 123, 131 (2d Cir. 1998) (actions consti-
tute improper prior restraint even if speech is treated under 
commercial speech doctrine). While advertising in a public 
forum could also be subject to time, place, and manner regula-
tions, see, e.g., White House Vigil for ERA Cmty. v. Clark, 746 
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courts have often upheld regulation of advertising that 
was reasonable in light of the purposes served by the 
forum, and that did not discriminate based on the view-
point of the speaker. 

 
 
Practice Aid—Advertising 
Courts have upheld advertising restrictions in non-

public fora that are “reasonable” and not based on the 
viewpoint of the speaker. The courts have recognized 
numerous legitimate governmental interests including: 
1) raising revenue, 2) promoting an appearance of neu-
trality, 3) public safety, 4) avoiding offense to patrons of 
the facility, and (5) avoiding the use of the facility to 
promote illegal activity. Transit officials should strive to 
align any restrictions on advertising with a legitimate 
governmental interest, ideally an interest that has al-
ready been found legitimate by the courts. In addition, 
transit officials should ensure that neither their policies 
nor their enforcement of such policies result in dis-
crimination based on the viewpoint of the speaker. 

The commercial speech doctrine may benefit transit 
officials seeking to regulate advertisements that are 
clearly commercial in nature. 

 
 

1. Reasonableness in Light of the Purposes Served By 
the Forum 

To determine whether a regulation of advertising in 
a nonpublic forum is “reasonable,” a court examines the 
nature of the government’s interest and the nature and 
function of the particular forum.216 While the Supreme 
Court has held that the reasonableness of a restriction 
in a nonpublic forum may be upheld if it is justified by 
“common sense,” 217 a transit facility would be well ad-
vised to develop a solid basis and a thorough rationale 
for any policy or regulation in advance of its adoption. 
In particular, a facility should consider whether the 
justification for treating a particular category of adver-
tisement in one manner is consistent with treatment 
given to other advertising. Relying on a court’s view of 
“common sense” is often a risky proposition. 

In Lehman v. City of Shaker Heights, the Supreme 
Court stated that minimizing “chances of abuse, the 
appearance of favoritism, and the risk of imposing upon 

                                                                                              
F.2d 1518, 1534 (D.C. Cir. 1984), we are not aware of any cases 
discussing such regulations in transit facilities. Courts have 
upheld ordinances regarding the placement of signs on private 
property along highways under the time, place, and manner 
doctrine. See, e.g., Tex. Dep’t of Transp. v. Barber, 111 S.W.3d 
86, 105 (Tex. 2003).  

216 Airline Pilots Assoc. v. Dep’t of Aviation of Chi., 45 F.3d 
1144, 1159 (7th Cir. 1995). 

217 United States v. Kokinda, 497 U.S. 720, 734-35 (1990); 
see Uptown Pawn & Jewelry Inc. v. City of Hollywood, 337 F.3d 
1275, 1280 (11th Cir. 2003) (court need only ask whether rea-
sonableness of regulation is “intuitively obvious or common 
sensical.”). See also infra. pt. I.C. 

a captive audience” were legitimate justifications for 
limits on advertising in city buses.218 

The Ninth Circuit has found that each of the follow-
ing governmental interests can justify a ban on non-
commercial speech on city buses: 

  
 1. Maintaining a position of neutrality on political 
and religious messages; 
 2. A fear that buses and passengers could be subject 
to violence if advertising is not restricted; and  
 3. Preventing a reduction in income earned from 
selling advertising space because commercial advertis-
ers would be dissuaded “from using the same forum 
commonly used by those wishing to communicate pri-
marily political or religious messages[.]”219 

 
This last point, a transit agency’s interest in raising 

revenue, has been recognized as legitimate in a number 
of cases. Indeed, the courts seem to be prepared to give 
transit authorities quite broad latitude, even approving 
restrictions that in other contexts might well be deemed 
unconstitutionally vague. For example, the Eleventh 
Circuit has ruled that a city, acting in a proprietary 
capacity, may “limit ‘less desirable’ business’ access to 
bus bench advertising in hopes that the limitation will 
encourage ‘more desirable’ advertisers.”220 The Eastern 
District of Virginia has held that an airport authority 
had a legitimate interest in protecting its income from 
operating parking lots, and thus could bar competing 
businesses from advertising within the airport termi-
nal.221 The First Circuit has ruled that restricting “de-
meaning or disparaging” ads properly serves the 
MBTA’s economic interests,222 because permitting offen-
sive advertising may reduce ridership, which would 
interfere with the goal of maximizing revenue. 

Transit authorities must always ensure that their 
actions actually serve the governmental interests at 
stake. For example, the First Circuit has found that a 
transit agency has a legitimate interest in avoiding the 
promotion of illegal activity, especially among children, 
and in seeking not to offend riders.223 The court con-
cluded, however, that those interests were not advanced 
by the rejection of ads calling for the legalization of 
marijuana that were not, in fact, phrased or designed so 
as to promote illegal drug use by children.224 On the 
other hand, in the same decision, the court held that 
the interest in avoiding offending riders was advanced 

                                                           
218 418 U.S. 298, 304 (1974). 
219 Children of the Rosary v. City of Phoenix, 154 F.3d 972, 

979 (9th Cir. 1998). 
220 Uptown Pawn & Jewelry, 337 F.3d at 1281. 
221 Park Shuttle N Fly, Inc. v. Norfolk Airport Auth., 352 F. 

Supp. 2d 688, 706 (E.D. Va. 2004). The court held that this was 
not viewpoint discrimination because the distinction was 
“based upon the identity of the speakers.” Id.  

222 Ridley v. Mass. Bay Transp. Auth., 390 F.3d 65, 93 (1st 
Cir. 2004).  

223 Id. 
224 Id. at 88. 
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when MBTA rejected ads asserting certain religions 
were “false.”225  

In another case, the Ninth Circuit struck down the 
California Department of Transportation’s requirement 
for a permit for the display of all signs and banners on 
highway overpasses except for American flags.226 The 
court found that the governmental interest in prevent-
ing distractions to drivers and keeping obstacles from 
falling on highways was reasonable, but it was not rea-
sonable to exclude only American flags from the policy’s 
reach.227  

2. Restrictions Must Not Discriminate Based Upon 
Viewpoint 

Even if a government agency can show that it has an 
interest that justifies a particular regulation of adver-
tising, the government cannot use that interest to sup-
press the expression of particular points of view. “The 
bedrock principle of viewpoint neutrality demands that 
the state not suppress speech where the real rationale 
for the restriction is disagreement with the underlying 
ideology or perspective that the speech expresses.”228  

For example, a district court recently struck down a 
federal transit appropriations statute because it was 
not viewpoint neutral.229 The statute prohibited making 
federal transit grants to any entity “involved directly or 
indirectly in any activity that promotes the legalization 
or medical use” of a controlled substance.230 After the 
Washington Metropolitan Area Transit Authority re-
jected an ad advocating changes to marijuana laws be-
cause it was concerned about losing federal funding, the 
American Civil Liberties Union challenged the statute 
as unconstitutional viewpoint discrimination. The court 
agreed: “Just as Congress could not permit advertise-
ments calling for the recall of a sitting Mayor or Gover-
nor while prohibiting advertisements supporting reten-
tion, it cannot prohibit advertisements supporting 
legalization of a controlled substance while permitting 
those that support tougher drug sentences.”231 

Moreover, the issue is not just how a regulation is 
written—a key issue is how the regulation is applied. 
The application of a regulation may be challenged even 
where the underlying regulation is lawful and facially 
neutral, and where the explanation given for rejecting 
an advertisement appears neutral. In Ridley v. Massa-
chusetts Bay Transportation Authority,232 for example, 

                                                           
225 Id. at 93. 
226 Brown v. Cal. Dep’t of Transp., 321 F.3d 1217 (9th Cir. 

2003). 
227 Id. The court also concluded that the policy was not 

viewpoint-neutral. Id. at 1224–25. 
228 Ridley, 390 F.3d at 82. 
229 ACLU v. Mineta, 319 F. Supp. 2d 69 (D.D.C. 2004). 
230 Id. at 75. 
231 Id. at 86. The Justice Department elected not to appeal 

the decision. See J. McElhatton, Metro Must Accept Pro-
Marijuana Ads, THE WASH. TIMES, Jan. 28, 2005. 

232 390 F.3d 65 (1st Cir. 2004).  

the First Circuit listed three situations in which the 
court would look beyond otherwise neutral justifica-
tions: 

First, statements by government officials on the reasons 
for an action can indicate an improper motive. Second, 
where the government states that it rejects something be-
cause of a certain characteristic, but other things possess-
ing the same characteristic are accepted, this sort of un-
derinclusiveness raises a suspicion that the stated 
neutral ground for action is meant to shield an impermis-
sible motive. Third, suspicion arises where the viewpoint-
neutral ground is not actually served very well by the 
specific governmental action at issue; where, in other 
words, the fit between means and ends is loose or non-
existent.233 

The court found direct evidence that the reason for 
rejection of three ads calling for legalization of mari-
juana was not the protection of children but opposition 
to marijuana legalization. The court noted that the 
transit agency at one point had actually stated that one 
reason for rejecting the ads was that they promoted 
legalization.234 The court found this viewpoint discrimi-
nation was reinforced by the General Manager’s state-
ment that “he would publish…[two of the ads] if they 
came to the opposite conclusion—one with which he 
agreed—expressing viewpoints which reinforced com-
pliance with, but did not question, existing laws.”235 The 
court also found that its “suspicion of viewpoint dis-
crimination is deepened by the fact that the MBTA has 
run a number of ads promoting alcohol that are clearly 
more appealing to juveniles than the ads here.”236 

In a similar case, the First Circuit had previously 
stressed that it was important for a transit agency to 
apply its regulations in a manner that will avoid the 
“appearance” of viewpoint discrimination.237 In that 
case, MBTA had refused to run seven public service 
advertisements that promoted the use of condoms.238 
MBTA’s advertising guidelines stated: 

All advertising…must meet the same guidelines govern-
ing broadcast and private sector advertising with respect 
to good taste, decency and community standards as de-
termined by the Authority. That is to say, the average 
person applying contemporary community standards 
must find that the advertisement, as a whole, does not 
appeal to a prurient interest. The advertisement must not 

                                                           
233 Id. at 87 (citations and footnote omitted). 
234 Id. at 88.  
235 Id. 
236 Id. Cf. Children of the Rosary v. City of Phoenix, 154 F.3d 

972, 980 (9th Cir. 1998) (concluding city’s standard was not a 
façade for viewpoint discrimination). 

237 Aids Action Comm. of Mass., Inc. v. Mass. Bay Transp. 
Auth., 42 F.3d 1 (1st Cir. 1994). 

238 The ads each carried the picture of a condom and one of 
the following headlines: 1) “Haven’t you got enough to worry 
about in bed?”; 2) “Even if you don’t have one, carry one.”; 3) 
“Simply having one on hand won’t do any good.”; 4) “You’ve got 
to be putting me on.”; 5) “Tell him you don’t know how it will 
ever fit.”; and 6) “One of these will make you 1/1000th of an 
inch larger.” Id. at 4. 
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describe, in a patently offensive way, sexual conduct spe-
cifically defined by the applicable state law, as written or 
authoritatively construed. Advertising containing mes-
sages or graphic representations pertaining to sexual 
conduct will not be accepted.239  

MBTA argued that the ads were rejected because 
they describe “sexual conduct in a patently offensive 
way and contain graphic representations pertaining to 
sexual conduct.”240 The court, however, noted that 
MBTA had previously neither rejected, nor attempted 
to remove, sexually suggestive movie ads.241 Thus, 
MBTA had created at least the appearance of viewpoint 
discrimination.242 The court concluded: 

In the end, the MBTA may well be entitled to exclude 
from the interiors of its cars speech containing a certain 
level of sexual innuendo and double entendre. We do not 
reach that question at this time. To do so constitutionally, 
however, it will, at the least, need to act according to neu-
tral standards, and it will need to apply these standards 
in such a way that there is no appearance that “the [gov-
ernment] is seeking to handicap the expression of particu-
lar ideas.” …We recognize that this requires the govern-
ment to apply its standards quite precisely. This is the 
burden the government assumes, however, when it un-
dertakes to proscribe speech on the basis of its content.243 

In light of this, it is clear that a neutral policy re-
garding expressive activities in or around transit facili-
ties is a necessary but not a sufficient element in order 
to survive First Amendment scrutiny. How the policy is 
implemented is just as important. Furthermore, it is 
equally clear that it is difficult for a transit agency to 
know in advance when it is crossing the line: allowing a 
single advertisement to appear may create a precedent 
that could threaten the ability to make future distinc-
tions.  

This is not to say that a transit facility that has al-
lowed certain viewpoints to be expressed on an issue is 
obligated to indefinitely allow further discussion of the 
issue. Just as courts have recognized that a transit fa-
cility can close a designated public forum,244 a transit 
facility can close a nonpublic forum to both viewpoints 
on a particular issue, provided that it does so in a view-
point-neutral manner. In Children of the Rosary v. City 
of Phoenix, 245 for example, the city had previously al-
lowed noncommercial advertisements on a number of 
issues. After the city changed its policy to bar all non-

                                                           
239 Id. at 3–4. 
240 Id. at 5. 
241 Id.  
242 Id. at 11. 
243 Id. at 13 (citations omitted); see also Metro Display Ad-

ver., Inc. v. City of Victorville, 143 F.3d 1191, 1195 (9th Cir. 
1998) (city could not require advertising company to remove 
pro-union ads). 

244 See Perry Educ. Assoc. v. Perry Local Educators’ Assoc., 
460 U.S. 37, 45 (1983) (“a State is not required to indefinitely 
retain the open character of the facility”); Storti v. Se. Transp. 
Auth., No. Civ. A. 99-2159, 1999 U.S. Dist. LEXIS 14515, at 
*17, 1999 WL 729266, at *7 (E.D. Pa. 1999). 

245 154 F.3d 972 (9th Cir. 1998). 

commercial ads, the court upheld the enforcement of 
the new policy to bar a noncommercial ad because the 
court concluded that the city’s change was not a “façade 
for viewpoint discrimination.”246 The court so held de-
spite the fact that the city continued to honor its preex-
isting contracts for noncommercials ads.247 As the cases 
suggest, transit officials must exercise great care in 
establishing viewpoint-neutral policies, and in evaluat-
ing every proposed advertisement. 

3. Advertising Under the Commercial Speech Doctrine 
Transit officials dealing with First Amendment is-

sues related to advertising should also be aware of the 
potential application of the commercial speech doctrine. 
As discussed in Part I above, the commercial speech 
doctrine is rooted in the notion that because the state 
can regulate commercial transactions with consumers, 
the regulation of speech connected with these commer-
cial transactions should also be subject to regulation—
and therefore should be subject to less exacting First 
Amendment scrutiny.248 However, because the regula-
tion of advertising in transit facilities is not typically 
designed to preserve “a fair bargaining process” in the 
commercial interaction between consumers and adver-
tisers, in practice the doctrine may not offer much pro-
tection.249 Indeed, the doctrine is rarely discussed in the 
cases arising in such settings. The Supreme Court has 
characterized the doctrine as comparable to the “time, 
place, and manner” doctrine.250  

Nevertheless, one area in which the courts have ap-
plied the commercial speech doctrine is the regulation 
of alcohol and cigarette consumption. For example, the 
Fourth Circuit has concluded that a city’s regulation of 
outdoor advertising of alcoholic beverages may materi-
ally advance the city’s interest in promoting the welfare 
and temperance of minors.251 In a separate decision, the 
court also concluded that the city could prohibit ciga-
rette advertising on billboards located in designated 
zones.252 These cases are unique because they appear to 
allow “content-based” and “viewpoint-based” distinc-
tions without applying strict scrutiny—the ads are 

                                                           
246 Id. at 980. 
247 Id.  
248 See supra pt. I.F. 
249 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 501 

(1996); see also City of Cincinnati v. Discovery Network, 507 
U.S. 410 (1993), discussed infra pt. IV.B.1. 

250 Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 554 (2001). 
251 Anheuser-Busch v. Schmoke, 63 F.3d 1305, 1314 (4th Cir. 

1995). The decision was vacated by the Supreme Court and 
remanded based on 44 Liquormart. 517 U.S. 1206 (1996). On 
remand, the Fourth Circuit again upheld the ordinance. 101 
F.3d 325 (4th Cir. 1996).  

252 Penn Advertising of Baltimore, Inc. v. Mayor and City 
Council of Baltimore, 63 F.3d 1318, 1326 (4th Cir. 1995). 
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regulated precisely because of the pro-alcohol or pro-
cigarette message that they convey.253 

It is unclear whether such apparently viewpoint-
based distinctions will continue to be upheld in the fu-
ture, especially in light of the uncertain standing of the 
commercial speech doctrine.254 In Lorillard Tobacco Co. 
v. Reilly,255 the Supreme Court considered the constitu-
tionality of Massachusetts regulations restricting the 
sale, promotion, and labeling of tobacco products. One 
regulation prohibited “smokeless tobacco or cigar adver-
tising within a 1,000-foot radius of a school or play-
ground.”256 While the Court found that the Attorney 
General had ample evidence that underage use of to-
bacco was a problem,257 the Court also found that there 
was not a “reasonable fit” between this interest and the 
state’s regulation.258 The Court also struck down a rule 
barring the indoor, point-of-sale advertising of smoke-
less tobacco and cigars that was placed “lower than five 
feet from the floor of any retail establishment which is 
located within a one thousand foot radius” of any school 
or playground.259 The Court found that the height limit 
did not advance the state’s interests, because children 
could still look up to see ads placed above the limit, but 
the Court did uphold rules barring self-service displays 
and requiring that tobacco products be accessible only 
to salespersons.260 The Court ruled that these restric-
tions were “narrowly tailored to prevent access to to-
bacco products by minors, are unrelated to expression, 
and leave open alternative avenues for vendors to con-
vey information about products and for would-be cus-
tomers to inspect products before purchase.”261 

The Third Circuit has struck down a Pennsylvania 
law that barred alcoholic beverage advertising in media 
outlets affiliated with colleges or universities.262 The 
court stressed that the law imposed a content-based 
restriction on speech, and therefore had to be analyzed 

                                                           
253 The cases would presumably be decided differently if they 

involved not a commercial transaction, but a debate on the 
merits of smoking policy. 

254 Lorillard Tobacco, 533 U.S. at 589 (Thomas, J., concur-
ring) (“In effect, they seek a ‘vice’ exception to the First 
Amendment. No such exception exists. See 44 Liquormart, 517 
U.S. at 513–14 (opinion of Stevens, J., joined by Kennedy, 
Thomas, and Ginsburg, JJ)…. “[A] ‘vice’ label that is unaccom-
panied by a corresponding prohibition against the commercial 
behavior at issue fails to provide a principled justification for 
the regulation of commercial speech about that activity.”). 

255 533 U.S. 525 (2001). 
256 533 U.S. at 556. 
257 Id. at 561. 
258 Id.  
259 Id. at 566. 
260 Id. at 567. 
261 Id. at 570. Before reaching the First Amendment issues 

related to cigars and smokeless tobacco, the Court found that 
Congress had preempted state cigarette advertising regula-
tions through the passage of the Federal Cigarette Labeling 
and Advertising Act. Id. at 551. 

262 Pitt News v. Pappert, 379 F.3d 96, 113 (3d Cir. 2004). 

accordingly.263 Rather than apply the public forum doc-
trine, the court reverted to the Central Hudson test 
under the commercial speech doctrine.264 The court 
found that the state had not shown that the statute was 
actually effective in meeting the governmental interest 
in protecting minors, and that the law was both over- 
and under-inclusive.265  

While there is no question that recent decisions have 
brought the vitality of the commercial speech doctrine 
into question, transit officials should be aware that un-
der the right circumstances the doctrine may still be 
used to tilt the scale of judicial scrutiny in favor of a 
particular regulation of commercial advertising. 

B. The Regulation of the Placement of Newsracks 
A number of cases have considered the regulation of 

the placement of newsracks on city streets and in or 
around transit facilities. 

 
 
Practice Aid—Newsracks 
Transit officials seeking to regulate the placement of 

newsracks in and around transit facilities should be 
particularly aware of three principles. First, to the ex-
tent that a permitting scheme is used to regulate the 
placement of newsracks, transit officials must ensure 
that the regulation does not vest any official with un-
bridled discretion to decide who may receive a permit. 
Instead, the permitting scheme must contain defined 
structural and procedural safeguards. Second, transit 
officials should ensure that any regulation is closely 
aligned with the governmental interest that it is de-
signed to serve. Total bans on newsracks in transit fa-
cilities will likely require the clearest demonstration 
between the interest and the regulation. Finally, in 
most cases in which a transit facility is acting in a pro-
prietary capacity, courts have allowed the facility to 
recover a permitting fee (even one that exceeds the fa-
cility’s costs), and to impose other content-neutral re-
quirements under the time, place, and manner doctrine.  

 

 
These cases have generally not applied the public fo-

rum doctrine in any detail, because the regulations in 
question have typically addressed the placement of 
newsracks in the public rights-of-way. Consequently, 
other First Amendment doctrines, principally the time, 
place, and manner doctrine, have been applied more 
often in this context. Cases involving airports, however, 
make it clear that the public forum doctrine can still be 
relevant.266 
                                                           

263 Id. at 106.  
264 Id. As such, the court did not apply the public forum doc-

trine. 
265 Id. at 107–08. 
266 See, e.g., Multimedia Publ’g Co. of S.C. v. Greenville-

Spartanburg Airport Dist., 991 F.2d 154 (4th Cir. 1993); Gan-
nett Satellite Info. Network, Inc. v. Metro. Transp. Auth., 745 
F.2d 767 (2d Cir. 1984).  
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1. The “Unbridled Discretion” Doctrine 
The “unbridled discretion” doctrine has played an 

important role with respect to the placement of news-
racks. In City of Lakewood v. Plain Dealer Publishing 
Co.,267 the Supreme Court considered a city ordinance 
that permitted the mayor to deny applications for an-
nual newsrack permits for any reason, or to grant such 
permits on “terms and conditions deemed necessary and 
reasonable by the Mayor.”268 The Court rejected the no-
tion that it should “presume” that the Mayor would only 
deny a permit for valid reasons: “The doctrine requires 
that the limits the city claims are implicit in its law be 
made explicit by textual incorporation, binding judicial 
or administrative construction, or well-established 
practice.”269 The Court thus concluded that the permit-
ting scheme violated the First Amendment.270 The case 
is also significant because, while not ruling on the con-
stitutionality of the issue, the Court recognized that it 
might be permissible for the city to ban newsracks from 
certain areas of the city altogether. 271 The fact that the 
newsracks could be banned altogether did not mean, 
however, that the city could grant or deny access selec-
tively. Having established a newsrack licensing scheme, 
the city was obliged to apply it in a manner consistent 
with First Amendment principles—including the prin-
ciple that the licensing decision could not be left to the 
unbridled discretion of an administrative official. 

The Eleventh Circuit has been particularly active 
with respect to these issues. In 1991, the court ruled 
that the State of Florida’s scheme for regulating the 
placement of newsracks at its rest areas violated the 
unbridled discretion doctrine.272 The court found: “[A]s it 
stands now in Florida, newspapers seeking permission 
to distribute their newspapers through newsracks at 
interstate rest areas appear to be subject to the com-
pletely standardless and unfettered discretion of one 
bureaucrat working for the [Division of Blind Services] 
in Tallahassee.”273 

The court explained that the discretion of govern-
ment officials must be guided by “minimal” procedures 
and standards.274 Similarly, in 2003, the Eleventh Cir-
cuit struck down the City of Atlanta’s fee requirement 
for use of newsracks in Hartsfield Atlanta International 
Airport, because airport personnel had broad power to 

                                                           
267 486 U.S. 750 (1988). 
268 Id. at 769. 
269 Id. at 770. 
270 Id. at 772. The Court also distinguished content-neutral 

and viewpoint-neutral prohibitions on speech, which may be 
valid time, place, and manner regulations, from prior re-
straints arising out of an ordinance that confers unbridled 
discretion on a government official. Id. at 763–64. 

271 Id. at 762–66. 
272 Sentinel Commc’ns Co. v. Watts, 936 F.2d 1189 (11th Cir. 

1991). 
273 Id. at 1199 (footnote omitted). 
274 Id. 

cancel specific licenses for any reason.275 The court held 
that this amounted to the power to censor based on 
viewpoint.276 The court also offered possible solutions, 
stating: 

Structural and procedural safeguards can reduce the pos-
sibility that an official will use her power to corrupt the 
protections of the First Amendment. The official charged 
with administering the Plan should have clear standards 
by which to accept or reject a publisher’s request to use 
the newsracks at the Airport. Perhaps a first-come, first-
served system, a lottery system, or a system in which 
each publisher is limited to a percentage of available new-
sracks would be appropriate vehicles for limiting the 
official’s discretion.277 

On the other hand, in 1994, the Eleventh Circuit re-
jected an unbridled discretion challenge to the City of 
Coral Gables’s ordinance regulating the placement of 
newspaper racks in the city’s rights-of-way.278 This ordi-
nance allowed a publisher to use specific types of news-
racks, as well as newsracks that were “equivalent” to 
those specified in the ordinance.279 The district court 
had ruled that the term “equivalent,” without addi-
tional standards, would permit arbitrary decisionmak-
ing by city officials. The court rejected this analysis. 
The court found that the ordinance was “qualitatively 
different” from licensing schemes struck down else-
where and noted that, although the ordinance provided 
for the exercise of discretion, it also limited that discre-
tion “through neutral criteria and procedural safe-
guards.”280  

Although courts outside the Eleventh Circuit have 
not addressed these issues in as much detail, the Elev-
enth Circuit’s guidance seems likely to be followed 
elsewhere. Transit officials therefore should ensure that 
any permitting scheme related to the placement of 
newsracks contains some form of structural and proce-
dural safeguards, in an effort to contain and guide the 
discretion of individual officials. 

2. Reasonableness and Viewpoint-Neutrality Within 
Nonpublic Fora 

Transit authorities have more discretion to control 
the placement of newsracks in a nonpublic forum than 
they do in a public forum, but even then at least one 
court, the Fourth Circuit, has ruled that a total ban on 
newsracks in an airport terminal is unreasonable.281 In 

                                                           
275 Atlanta Journal & Constitution v. Atlanta Dep’t of Avia-

tion, 322 F.3d 1298, 1311 (11th Cir. 2003) (en banc). 
276 Id. 
277 Id.  
278 Gold Coast Publ’ns, Inc. v. Corrigan, 42 F.3d 1336, 1349 

(11th Cir. 1994). 
279 Id.  
280 Id. For example, the public works director was required 

to state the “specific cause” for any denial, and the ordinance 
provided an opportunity for administrative appeals. 

281 Multimedia Publ’g Co. of S.C. v. Greenville-Spartanburg 
Airport Dist., 991 F.2d 154 (4th Cir. 1993). But see City of 

First Amendment Implications for Transit Facilities: Speech, Advertising, and Loitering

Copyright National Academy of Sciences. All rights reserved.

http://www.nap.edu/23031


   25

that case, the Greenville-Spartanburg Airport Commis-
sion had offered four governmental interests—
aesthetics, revenue, convenience and safety, and secu-
rity—in support of its ban.282 The court noted that the 
Commission was not required to “adduce[ ] specific fac-
tual evidence that its interests were advanced by the 
ban or that the expressive activity banned did interfere 
with the forum’s intended use; it was entitled to ad-
vance its interests by arguments based on appeals to 
common sense and logic.”283 Despite this, the court ruled 
that the prohibition on newsracks did not advance any 
of the Commission’s interests.284 The court found that 
any aesthetic threat posed by newspapers was “unsub-
stantiated.”285 The court also dismissed the Commis-
sion’s argument that concessionary revenue would be 
reduced by the presence of newsracks because it was 
unsupported by the record, and because the Commis-
sion had other options available to it for the recovery of 
such revenue.286 The court next rejected the notion that 
newsracks posed a threat to safety, citing the district 
court’s finding that newsracks could be placed in many 
locations within the airport, and dismissing concerns 
regarding traveler congestion around newsracks.287 Fi-
nally, the court rejected the Commission’s reliance on 
its interest in airport security. The court cited the dis-
trict court’s findings that “[t]he Airport has never ex-
perienced a terrorist incident or had a bomb exploded in 
it” and “[i]n the highly unlikely event that someone 
would choose this Airport as the target of a bombing, it 
is extremely unlikely that he would place the bomb in a 
newsrack.”288 While there is good reason to believe that 
a total ban based upon security concerns might be de-
cided differently today,289 the case is a reminder that 
transit officials should carefully survey their interests 
before adopting a total ban on any form of expressive 
activity.290 

                                                                                              
Lakewood v. Plain Dealer Publ’g Co., 486 U.S. 750, 773 (1988) 
(White, J., dissenting) (suggesting total ban permissible). 

282 Multimedia Publ’g, 991 F.2d at 160. 
283 Id.  
284 Id. at 162. 
285 Id. at 161. 
286 Id.  
287 Id. at 162. 
288 Id.  
289 We suspect that “common sense” may have shifted con-

siderably on the security issue after the events of September 
11, 2001. In this changed environment, if a transit facility can 
show any plausible connection to security concerns arising out 
of the placement of newsracks in a nonpublic forum, and ar-
ticulate why a greater risk is presented by newsracks than is 
presented by the sale of newspapers and magazines at news-
stands, a restriction on such placement in a nonpublic forum is 
much more likely to be upheld. In particular, the Fourth Cir-
cuit’s reference to whether the airport had ever experienced a 
terrorism incident seems unlikely to be a significant factor in 
future comparable cases. 

290 See Gold Coast Publ’ns, Inc. v. Corrigan, 42 F.3d 1336, 
1346 (11th Cir. 1994) (upholding ordinance while noting that it 

The Supreme Court has stressed that there must be 
a discernible link between a regulation of newsracks 
and the governmental interest the regulation is de-
signed to serve. In a 2003 case, the Supreme Court con-
sidered the City of Cincinnati’s ban on newsracks con-
taining commercial handbills.291 The ban did not extend 
to newsracks containing newspapers. The city justified 
this difference in treatment by noting the lower level of 
protection afforded to commercial speech.292 The city 
also justified the ban based on “esthetic and safety in-
terests.”293 The Court ruled against the city, finding: 

Not only does Cincinnati’s categorical ban on commercial 
newsracks place too much importance on the distinction 
between commercial and noncommercial speech, but in 
this case, the distinction bears no relationship whatsoever 
to the particular interests that the city has asserted. It is 
therefore an impermissible means of responding to the 
city’s admittedly legitimate interests.294 

The Court noted that each newsrack, whether con-
taining “newspapers” or “commercial handbills,” is 
equally unattractive.295 In addition, the Court noted 
that the city was not claiming to regulate the informa-
tion contained in the handbills as a way of preventing 
commercial harms, which is the usual justification for 
regulation of commercial speech.296 

3. Reasonable Time, Place, and Manner Restrictions 
Courts have also considered the regulation of news-

racks in and around transit facilities under the time, 
place, and manner doctrine. For example, in the Cin-
cinnati case mentioned in the preceding section, the 
Court ruled that the time, place, and manner doctrine 
did not save the city’s total ban on newsracks contain-
ing “commercial” speech, because the city’s distinction 
was not content-neutral and failed to advance legiti-
mate governmental interests.297  

The Eleventh Circuit has upheld a regulation requir-
ing uniform color and size of lettering on newsracks on 
rights-of-way throughout the City of Coral Gables as a 
proper time, place, and manner restriction.298 The city 
justified the restrictions based on its interests in safety 
and aesthetics.299 The court noted that the regulation 
did not distinguish between publications based on con-
tent.300 The court accepted the city’s determination that 

                                                                                              
“does not completely ban newsracks from public rights-of-
way”). 

291 City of Cincinnati v. Discovery Network, 507 U.S. 410 
(1993). 

292 Id. at 415–19. 
293 Id. at 419. 
294 Id. at 424.  
295 Id. at 425. 
296 Id. at 426. 
297 Id. at 427–30. 
298 Gold Coast Publ’ns Inc. v. Corrigan, 42 F.3d 1336 (11th 

Cir. 1994). 
299 Id. at 1339, 1345–46. 
300 Id. at 1344. 
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the newsracks posed safety risks,301 and found that the 
city’s uniform color and size of lettering requirements 
were “not substantially broader than necessary.”302 Fi-
nally, the court found that the ordinance allowed for 
alternative channels of communication, because there 
were many places in the public rights-of-way where 
newsracks could be placed, and the restrictions did not 
apply to the name and logo of the newspapers.303 

The Second Circuit has upheld the use of licensing 
fees for the placement of newspaper racks in train sta-
tions as reasonable time, place, and manner restric-
tions.304 The court found that the fees were content-
neutral because they applied to any newspaper that 
wanted to install newsracks.305 The court also found 
that a newspaper publisher had adequate alternatives, 
including the use of newsracks near the stations, peri-
patetic news vendors, and existing newsstands.306 The 
court upheld the licensing fees because the government 
was acting in a proprietary, not a regulatory, capacity, 
and so had an interest in raising revenue: 

Ordinarily, a government cannot profit by imposing li-
censing or permit fees on the exercise of a First Amend-
ment right. Only fees that cover the administrative costs 
of the permit or license are permissible. In those cases in 
which licensing fees were prohibited, however, the gov-
ernment was acting in a governmental capacity and was 
raising general revenue under the guise of defraying its 
administrative costs. In imposing licensing fees, MTA is 
not acting in a traditional governmental capacity…. 
When a government agency is engaged in a commercial 
enterprise, the raising of revenue is a significant inter-
est…. If Gannett were to place its newsracks on privately 
owned business property it undoubtedly would have to 
pay rent to the owner of the property. The fact that the 
business property in question is owned by the MTA 
should confer no special benefit on Gannett.307 

Likewise, the Eleventh Circuit has upheld the City 
of Atlanta’s requirement that sellers of newspapers 
from newsracks in the Hartsfield Atlanta International 
Airport pay a fee to the city, based in large part on the 
fact that the city operates the airport as a proprietor, 
not a regulator.308 An early decision in that circuit had 

                                                           
301 Id. at 1345. 
302 Id. at 1346. 
303 Id.  
304 Gannett Satellite Info. Network, Inc. v. Metro. Transp. 

Auth., 745 F.2d 767, 773 (2d Cir. 1984). 
305 Id. 
306 Id. 
307 Id. at 774–75 (citations omitted).  
308 Atlanta Journal and Constitution v. Atlanta Dep’t. of 

Aviation, 322 F.3d 1298, 1308 (11th Cir. 2003) (en banc). The 
court noted the result might be different “if the Department set 
a prohibitively high fee for use of the newsracks.” Id. Here, the 
court did not find that charges were unreasonable. It noted 
also that there was a history of such regulation, and that al-
ternative distribution methods were available. Id.; see also id. 
at 1312 (“We hold that when a government acts in a proprie-
tary capacity, that is, in a role functionally indistinguishable 
from a private business, then commercially reasonable, profit-

found that the Florida Department of Transportation 
was not permitted to impose an insurance requirement 
for the placement of newsracks at Interstate rest areas, 
at least where the record did not support a need to pro-
tect the state from liability and operators of other types 
of vending machines were not required to carry liability 
insurance.309  

The Eighth Circuit has upheld a city ordinance that 
required payment of a permit fee and insurance re-
quirements for placement of newsracks on city prop-
erty.310 The court ruled that the city “has a legitimate 
interest in protecting itself from liability for injuries 
associated with the use of its property.”311 Furthermore, 
the city had a policy of requiring all individuals using 
city property to carry insurance.312  

C. The Regulation of Organized Charitable 
Solicitation 

Organized charitable solicitation is protected by the 
First Amendment. In Village of Schaumburg v. Citizens 
for a Better Environment,313 the Supreme Court wrote 
that “charitable appeals for funds, on the street or door 
to door, involve a variety of speech interests—
communication of information, the dissemination and 
propagation of views and ideas, and the advocacy of 
causes—that are within the protection of the First 
Amendment.”314 Nevertheless, the Court recognized that 
such expression was subject to “reasonable regula-
tion.”315  

 
 
 
 
 
 
 

                                                                                              
conscious contracts may be negotiated for distribution space in 
a non-public forum for First Amendment activities, subject to 
structural protections that reduce or eliminate the possibility 
of viewpoint discrimination.”). As discussed, supra, however, 
the court struck down the regulations under the “unbridled 
discretion” doctrine.  

309 Sentinel Commc’ns Co. v. Watts, 936 F.2d 1189, 1206 
(11th Cir. 1991). The decision also states that a government 
“may not profit by imposing licensing or permit fees on the 
exercise of first amendment rights….” Id. at 1205. This state-
ment was effectively overturned by Atlanta Journal and Con-
stitution, at least to the extent that a facility is operated by the 
government in its proprietary capacity. Atlanta Journal and 
Constitution, 322 F.3d at 1312. 

310 Jacobsen v. Harris, 869 F.2d 1172 (8th Cir. 1989). 
311 Id. at 1174. While “a city cannot profit from the imposi-

tion of a permit fee on the exercise of a first amendment right,” 
the court of appeals also upheld a cost-based permit fee that 
covered administrative costs. Id.  

312 Id. 
313 444 U.S. 620 (1980). 
314 Id. at 632.  
315 Id. 
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Practice Aid—Charitable Solicitation 
The Supreme Court has clearly recognized that 

charitable solicitation is protected First Amendment 
activity. Nevertheless, numerous decisions, including 
International Society for Krishna Consciousness v. Lee, 
have recognized that solicitation may be regulated in 
transit facilities. Transit officials should take care to 
ensure that licensing schemes for solicitors do not per-
mit the exercise of unbridled discretion, and that regu-
lations are closely tied to the governmental interests at 
stake.  

 
 
A number of cases have elaborated on the circum-

stances in which charitable solicitation may be regu-
lated. In Lee, the Supreme Court found that a ban on 
solicitation—asking for money—in an airport terminal 
was reasonable because solicitation may disrupt the 
business of the airport.316 Accosted individuals are 
forced to slow down or alter their paths; consequently, 
solicitation impedes the flow of foot traffic.317 The Court 
noted that such delays could be especially costly in an 
airport setting since “a flight missed by only a few min-
utes can result in hours worth of subsequent inconven-
ience.”318 The Court also found that regulation of face-to-
face solicitation is reasonable because of the risk that 
solicitors will target vulnerable individuals, such as the 
physically impaired, or those traveling with children.319 
By contrast, leafleting was permitted because it does 
not create those problems: for example, a person 
handed a leaflet need not stop and immediately read 
the message.320 

Nevertheless, courts have not upheld all regulations 
of solicitation. For example, the Ninth Circuit has 
struck down a Las Vegas ordinance that barred solicita-
tion and leafleting at multiple city locations.321 The or-
dinance defined “solicitation” broadly, as “ask[ing], 
beg[ging], solicit[ing] or plead[ing], whether orally, or in 
a written or printed manner, for the purpose of obtain-
ing money, charity, business or patronage, or gifts of 
items of value for oneself or another person or organiza-

                                                           
316 505 U.S. 672, 683 (1992).  
317 Id. at 683–84. 
318 Id. at 684. 
319 Id. The Court also found that “[t]he unsavory solicitor 

can also commit fraud through concealment of his affiliation or 
through deliberate efforts to shortchange those who agree to 
purchase.” Id. In an earlier case, the Third Circuit had deter-
mined that the New Jersey Sports and Exposition Authority’s 
ban on solicitation was a legitimate means of protecting pa-
trons from unwanted intrusions and protecting the Authority’s 
own sources of income. Int’l Soc’y for Krishna Consciousness, 
Inc. v. N.J. Sports and Exposition Auth., 691 F.2d 155, 162 (3d 
Cir. 1982).  

320 Id. at 690 (O’Connor, J., concurring). 
321 ACLU v. City of Las Vegas, 466 F.3d 784 (9th Cir. 2006).  

tion.”322 The court declined to find that the regulation of 
handbills was a proper time, place, and manner regula-
tion because it was not content-neutral: 

The record is crystal clear that handbills containing cer-
tain language may be distributed…while those containing 
other language may not. In order to enforce the regula-
tion, an official “must necessarily examine the content of 
the message that is conveyed.” Handbills with certain 
content pass muster; those requesting financial or other 
assistance do not. Even if this distinction is innocuous or 
eminently reasonable, it is still a content-based distinc-
tion because it “singles out certain speech for differential 
treatment based on the idea expressed.”  

Although courts have held that bans on the act of solicita-
tion are content-neutral, we have not found any case hold-
ing that separates out words of solicitation for differential 
treatment is content-neutral.323 

The court also noted that even if it were content-
neutral, the ordinance would not be a proper time, 
place, and manner regulation because it was too broad. 
The city was concerned with “aggressive” panhandling 
and solicitation, but the ordinance applied to all forms 
of solicitation.324 

The D.C. Circuit has applied similar reasoning in 
concluding that a complete ban on soliciting signatures 
on a postal sidewalk is not a proper time, place, or 
manner regulation.325 While the court found that the 
government had advanced a significant, content-neutral 
interest in minimizing the disruption of postal business 
and providing unimpeded ingress and egress from 
postal offices,326 the court concluded that the broad ban 
in that instance was not narrowly tailored.327 The court 
noted that while the government was concerned with 
problems that arose only “occasionally,” the across-the-
board ban on signature solicitation had the effect of 
banning much solicitation that did not affect the gov-
ernment’s interests.328 Furthermore, the court found 
that the same regulations adequately accomplished the 
Postal Service’s goals through prohibitions on disturb-
ing patrons and employees and against impeding en-
try.329 

In another decision, ISKCON of Potomac, Inc. v. 
Kennedy,330 the D.C. Circuit considered whether regula-
tions prohibiting solicitation on the National Mall com-

                                                           
322 Id. at 793 (quoting LAS VEGAS MUN. CODE 

§ 10.44.010(A)). 
323 Id. at 794 (citations omitted). The court noted, however, 

that the “officer must read it” test is not always dispositive. See 
id. at 796, n.12. 

324 Id. at 796, n.13. 
325 Initiative and Referendum Inst. v. U.S. Postal Serv., 417 

F.3d 1299, 1306–07 (D.C. Cir. 2005). The court found that it 
need not classify the forum, and proceeded to apply the time, 
place, and manner doctrine. Id. at 1306. 

326 Id. at 1307. 
327 Id. 
328 Id. at 1307–08. 
329 Id. at 1308–09. 
330 61 F.3d 949 (D.C. Cir. 1995). 
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plied with the time, place, and manner doctrine.331 The 
Park Service required permits for groups holding dem-
onstrations or special events at the Mall, and also 
banned solicitation at such events. The rules also re-
quired permits for the sale of merchandise.332 The court 
concluded that, as applied, the ban on solicitation of 
donations was unconstitutional, because it was not nar-
rowly drawn:333  

[W]e cannot see how allowing in-person solicitations 
within the permit area will add to whatever adverse im-
pact will result from the special event itself. The effects of 
solicitation will be confined to the permit area, and those 
who wish to escape them may simply steer clear of the 
authorized demonstration or special event.334  

The court upheld the prohibition on sales under the 
time, place, and manner doctrine.335 

Courts have also examined whether the right to so-
licit includes the right to use tables. In the Las Vegas 
case discussed above, the Ninth Circuit found that 
portable tables were analogous to newsracks, and held 
that the city’s prohibition on erecting tables in an out-
door pedestrian mall was unconstitutional as applied to 
plaintiffs who sought to erect a table for expressive ac-
tivity.336  

Courts have also addressed whether the solicitation 
of motorists in the streets can be regulated through 
time, place, and manner regulations. The Fifth Cir-
cuit,337 Seventh Circuit,338 Eighth Circuit, 339 and the 
Ninth Circuit340 have each upheld such regulations un-
der the time, place, and manner doctrine. 

D. The Regulation of Leafleting  
A handful of cases have considered the regulation of 

leafleting in and around transit facilities. 

                                                           
331 Id. at 955. 
332 Id.  
333 Id. at 956. 
334 Id. 
335 Id. at 959; see also Friends of the Vietnam Veterans 

Mem’l v. Kennedy, 116 F.3d 495 (D.C. Cir. 1997) (ban on sale of 
T-shirts on National Mall upheld since it “furthers significant 
interests, does not burden substantially more speech than nec-
essary to achieve those interests, and leaves open ample alter-
native means of communication.”) Id. at 498. 

336 ACLU v. City of Las Vegas, 466 F.3d 784, 799 (9th Cir. 
2006). The court also found that the tabling ordinance violated 
the Equal Protection Clause because it provided an exception 
for labor-related speech. Id. at 800. The court refused, however, 
to find the city’s ordinance facially unconstitutional without 
additional evidence. Id. 

337 Int’l Soc’y for Krishna Consciousness of New Orleans, 
Inc. v. City of Baton Rouge, 876 F.2d 494, 498–99 (5th Cir. 
1989). 

338 U.S. Labor Party v. Oremus, 619 F.2d 683, 688 (7th Cir. 
1980). 

339 ACORN v. St. Louis County, 930 F.2d 591, 594–96 (8th 
Cir. 1991). 

340 ACORN v. City of Phoenix, 798 F.2d 1260, 1267–71 (9th 
Cir. 1986). 

 
Practice Aid—Leafleting 
Transit agencies seeking to regulate leafleting in and 

around transit facilities should be aware of the Su-
preme Court’s treatment of leaflets in International 
Society for Krishna Consciousness v. Lee. To the extent 
that a transit agency can demonstrate that its facility is 
a less appropriate setting for leaflets than an airport 
terminal, it may be able to ban leafleting altogether. 
Even in fora such as airport terminals where a total 
ban on leafleting is improper, leafleting can be subject 
to proper time, place, and manner restrictions. What is 
unlikely to stand is a scheme that permits some speak-
ers to leaflet and not others. In addition, while permit-
ting schemes with respect to leafleting have been up-
held, transit officials should ensure that any 
regulations sufficiently limit the discretion of officials 
responsible for awarding or revoking permits.  

 

1. Leafleting as Protected First Amendment Activity 
Since at least 1938, the Supreme Court has recog-

nized that leafleting is a protected First Amendment 
activity: 

The liberty of the press is not confined to newspapers and 
periodicals. It necessarily embraces pamphlets and leaf-
lets….  

The ordinance cannot be saved because it relates to dis-
tribution and not to publication. “Liberty of circulating is 
as essential to that freedom as liberty of publishing; in-
deed, without the circulation, the publication would be of 
little value.”341 

The Supreme Court has also ruled that anonymous 
leafleting is protected speech, finding that 
“[a]nonymous pamphlets, leaflets, brochures and even 
books have played an important role in the progress of 
mankind.”342 

2. Reasonableness and Viewpoint-Neutrality in 
Nonpublic Fora 

A number of courts have considered whether the 
First Amendment permits the regulation of leafleting in 
a nonpublic forum. The leading decision is Lee, in which 
the Court held that a ban on leafleting in an airport 
terminal was not reasonable in light of the purposes 
served by the terminal.343 Unlike the ban on solicitation 

                                                           
341 Lovell v. City of Griffin, 303 U.S. 444, 452 (1938) (quoting 

Ex parte Jackson, 96 U.S. 727, 733 (1877)); see also Hawkins v. 
City and County of Denver, 170 F.3d 1281, 1286 (10th Cir. 
1999) (“It is well established that the picketing and leafleting 
at issue in this case are soundly within the scope of protected 
speech under the First Amendment”). 

342 Talley v. California, 362 U.S. 60, 64 (1960); see also 
McIntyre v. Ohio Elections Comm’n, 514 U.S. 334, 341–47 
(1995). 

343 505 U.S. 672, 690 (1992 (O’Connor, J., concurring)). As 
discussed supra at note 93, there were multiple opinions in 
Lee, with split majorities deciding that solicitation could be 
banned but leafleting could not. Because Justice O’Connor’s 
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upheld in that case, handing out leaflets does not sig-
nificantly disrupt the flow of pedestrian traffic.344 Fur-
thermore, the Port Authority had not offered any justi-
fication or record evidence to support the ban on 
leafleting; Justice O’Connor emphasized that the gov-
ernment must be able to explain why leafleting is in-
consistent with the intended use of the forum.345  

In Storti v. Southeastern Pennsylvania Transporta-
tion Authority,346 a district court found an adequate ex-
planation for a ban on leafleting on the platforms and 
paid areas of SEPTA’s rail and subway stations.347 The 
court had little trouble finding that the ban was view-
point neutral and reasonable: 

There can be no doubt SEPTA’s Rule fulfills both re-
quirements. Obviously it is viewpoint-neutral, as any 
type of distribution of written material is prohibited. It is 
also reasonable. SEPTA has articulated and offered evi-
dence to support specific and important reasons for its 
view that the platforms and paid areas should be dedi-
cated exclusively to transit use. These include SEPTA’s 
interests in ensuring passenger safety and maintaining 
unhindered pedestrian traffic flow on the narrow and con-
fined platforms, as well as its more general commercial 
interests in ensuring the perceived security and comfort 
of its customers and thus keeping and attracting new 
transit riders.348 

The court found it significant that SEPTA allowed 
noncommercial leafleting in the portions of its stations 
to which the public had free access, which are compara-
ble to the airport terminal in Lee.349 Similarly, in an 
unpublished 2006 decision, the Ninth Circuit upheld a 
permit requirement for leafleting in the Portland Air-
port.350  

Other courts have also ruled that the regulation of 
leafleting in a nonpublic forum is permissible. In a case 
involving a ban on leafleting on a pier,351 the First Cir-
cuit distinguished Lee and accepted the Massachusetts 
Port Authority’s (Massport) determination that allow-
ing leafleting would endanger the public safety, based 
on the particular characteristics of the space in ques-

                                                                                              
concurrence is the narrowest ground for the decision with re-
spect to leafleting, it is the most authoritative pronouncement 
on the standard applicable to leafleting in a nonpublic forum. 
See New England Reg’l Council of Carpenters v. Kinton, 284 
F.3d 9, 20, n.5 (1st Cir. 2002). 

344 Lee, 505 U.S. at 690.  
345 Id. at 691–92. 
346 No. Civ. A. 99-2159, 1999 U.S. Dist. LEXIS 14515, 1999 

WL 729266 (E.D. Pa. 1999). 
347 Id., 1999 U.S. Dist. LEXIS at 25–26. 
348 Id.  
349 Id. at 26; see also Hotel Employees & Rest. Employees 

Union v. N.Y. Dep’t of Parks & Recreation, 311 F.3d 534, 554 
(2d Cir. 2002) (finding that barring leafleting in plaza in front 
of Lincoln Center is reasonable and not viewpoint-based). 

350 Jews for Jesus, Inc. v. Port of Portland, 172 F. App’x 760 
(9th Cir. 2006). 

351 New England Reg’l Council of Carpenters v. Kinton, 284 
F.3d 9 (1st Cir. 2002). 

tion.352 The court of appeals noted: “What space is avail-
able serves primarily as a roadway and truck turn-
around. In these cramped confines, pedestrian safety 
and traffic flow are vital concerns…. Thus, although 
there are few, if any, problems intrinsic to the act of 
leafletting, safety is a plausible concern here.”353  

The Third Circuit has suggested that it could be rea-
sonable to bar leafleting on a postal sidewalk on a tem-
porary basis.354 In Paff v. Kaltenbach, a police officer 
had arrested tax protesters, who were leafleting on 
April 15, for trespassing, because they were obstructing 
the sidewalk.355 The court of appeals explained that, 
unlike the permanent prohibition on leafleting in Lee, 
the ban in Paff was a one-time measure for an extraor-
dinary situation.356 

The Tenth Circuit has upheld a ban on leafleting in 
a large covered walkway, part of the Denver Performing 
Arts Complex, which the court had determined was a 
nonpublic forum.357 The court found that the ban was 
not viewpoint-based because the city consistently en-
forced a ban on all leafleting and similar activities.358 
The court also found that the policy was reasonable 
because the forum at issue had “more limited purposes” 
than an airport: 

The Galleria serves as the exclusive means of ingress to 
and egress from the adjacent performing arts complexes, 
and it also functions as an extended lobby area where pa-
trons can congregate before performances and during in-
termission. Additionally, the Galleria is the main evacua-
tion route for the performing arts complexes in the event 
of an emergency.359 

On the other hand, the Seventh Circuit has ruled 
that leafleting had to be allowed on a publicly owned 
pier, because there was no relevant difference between 
the pier and an indoor shopping mall.360 The court of 
appeals added, however, that leafleting could be re-
stricted in some of the interior walkways of the pier, 
where pedestrian traffic would be obstructed.361 

These cases underscore the importance of justifying 
any regulation of leafleting based on the specific harm 
that the activity would create in a particular forum. Lee 
concluded that leafleting did not present a traffic-flow 
problem in an airport, but Storti, Hawkins, and Chicago 
ACORN all ruled that restrictions on leafleting in other 
forums were justified for that reason. Courts appear to 
                                                           

352 Id. at 24. 
353 Id.  
354 Paff v. Kaltenbach, 204 F.3d 425, 433 (3d Cir. 2000). The 

case actually concerned civil rights claims brought against the 
arresting officer. 

355 Id. at 428–29. 
356 Id. at 433–34.  
357 Hawkins v. City and County of Denver, 170 F.3d 1281, 

1288–89 (10th Cir. 1999). 
358 Id. 
359 Id. at 1290 (citations omitted). 
360 Chicago ACORN v. Metro. Pier and Exposition Auth., 150 

F.3d 695, 703 (7th Cir. 1998). 
361 Id. at 703–04. 
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look at the specific facts of each case and judge whether 
the government’s restrictions are appropriate in light of 
the nature of the location. Given the traditional role 
leafleting has played in our society, the justifications for 
absolute bans appear to be examined closely.  

3. Time, Place, and Manner 
Courts have recognized that leafleting can be subject 

to time, place, and manner restrictions in both public 
and nonpublic fora. In her concurrence in Lee, Justice 
O’Connor expressed the view that while leafleting could 
not be barred from the airport terminal entirely, it 
could be subject to time, place, and manner restric-
tions.362  

As noted in the preceding section, courts have al-
lowed permitting schemes for leafleting in congested 
areas. The First Circuit has considered whether a 
transportation authority’s permitting scheme for a 
highly congested pedestrian traffic area was a proper 
time, place, and manner restriction.363 Under that 
scheme, permits were issued automatically upon the 
giving of notice by the applicant, but permits could be 
denied or revoked before leafleting began.364 The court 
found this process did not burden more speech than 
necessary,365 and was permissible because the forum in 
question tended to be congested, as a result of narrow 
sidewalks, a high volume of pedestrian and vehicular 
traffic, and frequent road construction.366 

Courts have stressed that any time, place, and man-
ner regulation of leaflets must be content-neutral. As 
discussed above, the Ninth Circuit struck down the City 
of Las Vegas’s ban on any handbills that contained lan-
guage that constituted solicitation.367 The court ruled 
that this was not a proper time, place, and manner re-
striction in a public forum because prohibiting words of 
solicitation was a content-based ban.368  

4. Unbridled Discretion 
In New England Council of Carpenters v. Kinton,369 

the First Circuit considered whether Massport could 
impose a permitting scheme on leafleting on a side-
walk.370 The plaintiffs challenged two rules under the 
unbridled discretion doctrine. The first gave Massport’s 

                                                           
362 Int’l Soc’y for Krishna Consciousness v. Lee, 505 U.S. 

672, 692–93 (1992). Citing Lee, a district court has ruled that 
leafleting could not be banned from an airport tarmac during 
an air show. Wickersham v. City of Columbia, 371 F. Supp. 2d 
1061, 1089–90 (D.S.C. 2005). See supra n.193. 

363 New England Reg’l Council of Carpenters v. Kinton, 284 
F.3d 9 (1st Cir. 2002). 

364 Id. at 25. 
365 Id. at 28. 
366 Id. at 29. 
367 ACLU v. City of Las Vegas, 466 F.3d 784, 794–97 (9th 

Cir. 2006); see supra text accompanying note 321. 
368 Id. 
369 284 F.3d 9 (1st Cir. 2002). 
370 Id. at 25. 

director of public safety the power to deny or revoke a 
permit if the proposed activity would present “a danger 
to public safety or would impede the convenient passage 
of pedestrian or vehicular traffic.”371 The second author-
ized Massport to bar access to an area “for purposes of 
construction or to ensure safe and convenient travel to 
an event” by issuing a specific written directive explain-
ing the extent of, and justification for, the closure.372 
The court held that the regulations would survive a 
facial challenge because the regulations could be con-
strued to limit the discretion to revoke permits to cases 
of “substantial safety and access concerns.”373  

The Ninth Circuit has ruled that the permitting 
scheme at the Portland airport did not violate the un-
bridled discretion doctrine because permits are assigned 
strictly on a first-come, first-served basis.374 

The Third Circuit, however, struck down the follow-
ing rule at Newark Airport:  

No person shall post, distribute or display at an air ter-
minal a sign, advertisement, circular, or any printed or 
written matter concerning or referring to commercial ac-
tivity, except pursuant to a written agreement with the 
Port Authority specifying the time, place and manner of, 
and fee or rental for, such activity.375  

The court found that this rule was “standardless.” The 
court noted that the rule did not preclude content-based 
judgments, and established no affirmative guidelines 
for determining which materials could be distributed at 
the airport.376 

E. The Regulation of Panhandling 
Unlike charitable solicitation and leafleting, the Su-

preme Court has never clarified whether panhandling 
constitutes speech that is protected by the First 
Amendment.377 Regardless of whether panhandling is 
classified as speech or conduct for First Amendment 
purposes, most courts have allowed panhandling to be 
regulated through properly tailored time, place, and 
manner regulations. 

 
 
 
 
 
 

                                                           
371 Id. at 25–26. 
372 Id. at 26. 
373 Id. 
374 Jews for Jesus, Inc. v. Port of Portland, 172 F. App’x 760, 

764 (9th Cir. 2006). 
375 Gannett Satellite Info. Network v. Berger, 894 F.2d 61, 

69 (3d Cir. 1990). 
376 Id. 
377 Gresham v. Peterson, 225 F.3d 899, 903 (7th Cir. 2000) 

(“To this point, the Supreme Court has not resolved directly 
the constitutional limitations on such laws as they apply to 
individual beggars, but has provided clear direction on how 
they apply to organized charities, not-for-profits and political 
groups.”).  
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Practice Aid—Panhandling 
Transit officials seeking to regulate panhandling in 

and around transit facilities may do so by crafting regu-
lations that satisfy the time, place, and manner doc-
trine, or by adopting proper regulations within nonpub-
lic fora. A number of cities have adopted “aggressive 
panhandling” ordinances that would appear to survive 
this test.  

 

1. Panhandling as Protected First Amendment Activity 
Some courts have expressed skepticism about 

whether panhandling constitutes speech entitled to any 
First Amendment protection. This view is articulated 
most vehemently in Young v. New York City Transit 
Authority,378 in which the Second Circuit considered the 
validity of state regulations banning begging and pan-
handling in the New York City subway system. The 
court found that begging and panhandling are more 
akin to conduct than speech: 

We initiate our discussion by expressing grave doubt as to 
whether begging and panhandling in the subway are suf-
ficiently imbued with a communicative character to jus-
tify constitutional protection. The real issue here is 
whether begging constitutes the kind of “expressive con-
duct” protected to some extent by the First Amendment. 

Common sense tells us that begging is much more “con-
duct” than it is “speech.”379 

The court noted that panhandlers are typically not 
engaged in communicating political ideas, but trying to 
collect money.380 The court went on to find that because 
collecting money is the purpose of panhandling, and 
because what passengers experience is not an attempt 
at conveying a particular message, but more likely to be 
threats and intimidation, panhandling is not speech 
protected by the First Amendment.381 The court also 
found that there was a clear difference between solicita-
tion by organized charities and begging. As the court 
put it: 

[T]he difference must be examined not from the imagi-
nary heights of Mount Olympus but from the very real 
context of the New York City subway. While organized 
charities serve community interests by enhancing com-
munication and disseminating ideas, the conduct of beg-
ging and panhandling in the subway amounts to nothing 
less than a menace to the common good.382 

                                                           
378 903 F.2d 146 (2d Cir. 1990). 
379 Id. at 153. 
380 Id.  
381 Id. at 154. 
382 Id. at 156. A similar view was adopted by a California 

appellate court. See Ulmer v. Municipal Court for the Oakland-
Piedmont Judicial Dist., 55 Cal. App. 3d 263, 266 (Ct. App. 
1976) (“Begging and soliciting for alms do not necessarily in-
volve the communication of information or opinion; therefore, 
approaching individuals for that purpose is not protected by 
the First Amendment.”). But see Church of the Soldiers of the 
Cross of Christ v. Riverside, 886 F. Supp. 721 (C.D. Cal. 1995). 

Three years later, the Second Circuit revisited this 
analysis in Loper v. New York City Police Department, 
which involved a challenge to a New York Penal Law 
provision that stated “a person is guilty of loitering 
when he…loiters, remains or wanders about in a public 
place for the purpose of begging….”383 The court dis-
tanced itself considerably from the reasoning in Young: 

While we indicated in Young that begging does not al-
ways involve the transmission of a particularized social or 
political message, it seems certain that it usually involves 
some communication of that nature. Begging frequently is 
accompanied by speech indicating the need for food, shel-
ter, clothing, medical care or transportation. Even with-
out particularized speech, however, the presence of an 
unkempt and disheveled person holding out his or her 
hand or a cup to receive a donation itself conveys a mes-
sage of need for support and assistance. We see little dif-
ference between those who solicit for organized charities 
and those who solicit for themselves in regard to the mes-
sage conveyed. The former are communicating the needs 
of others while the latter are communicating their per-
sonal needs. Both solicit the charity of others. The dis-
tinction is not a significant one for First Amendment pur-
poses.384 

Other courts have also found that panhandling con-
stitutes speech activity that is protected by the First 
Amendment. The Seventh Circuit found “little reason to 
distinguish between beggars and charities in terms of 
the First Amendment protection for their speech.”385 The 
court found that it could not separate a request for cash 
from the communication of ideas.386 Likewise, the Elev-
enth Circuit, citing Loper and Schaumburg, has noted 
without any further analysis that “begging is speech 
entitled to First Amendment protection.”387 

2. Time, Place, and Manner Regulation 
A number of courts have ruled that panhandling and 

begging can be regulated by proper time, place, and 
manner regulations. It is important, however, that bans 
on panhandling not extend beyond that which is neces-
sary to serve the governmental interests at issue. Loper 
provides a good example. In that case, the Second Cir-
cuit rejected a total ban on begging in the city streets 
because it was not a valid time, place, and manner 
regulation.388 First, the court found that the ban was not 
content-neutral, “because it serves to silence both 
speech and expressive conduct on the basis of the mes-

                                                           
383 999 F.2d 699, 701 (2d Cir. 1993). 
384 Id. at 704 (citation omitted); see also Blair v. Shanahan, 

775 F. Supp. 1315, 1322 (N.D. Cal. 1991) (noting that “Young 
fails to recognize that begging implicates the very speech inter-
ests present in charitable solicitation cases”). This decision was 
vacated by 919 F. Supp. 1361 (N.D. Cal. 1996). 

385 Gresham v. Peterson, 225 F.3d 899, 904 (7th Cir. 2000). 
386 Id.  
387 Smith v. City of Fort Lauderdale, 177 F.3d 954, 956 (11th 

Cir. 1999). 
388 Loper, 999 F.2d at 705. 

First Amendment Implications for Transit Facilities: Speech, Advertising, and Loitering

Copyright National Academy of Sciences. All rights reserved.

http://www.nap.edu/23031


     32

sage.”389 Second, the court found that the ban did not 
advance substantial governmental interests because the 
city allowed solicitations by charitable organizations: “If 
individuals may solicit for charitable and other organi-
zations, no significant governmental interest is served 
by prohibiting others for soliciting for themselves.”390 
The court also found that the ban was broader than 
necessary to advance the government’s interest, be-
cause other statutes aimed at more specific types of 
conduct already existed.391 The court seemed most con-
cerned about the scope of the ban: “[T]he statute before 
us prohibits verbal speech as well as communicative 
conduct, not in the confined precincts of the subway 
system or in the crowded environment of a state fair, 
but in the open forum of the streets of the City of New 
York.”392 

Panhandling ordinances that are more narrowly tai-
lored have had more success. For example, in accor-
dance with Young, panhandling continues to be banned 
in the New York City subway system.393 The Eleventh 
Circuit has upheld a rule barring begging on a portion 
of the City of Fort Lauderdale’s beaches.394 The plain-
tiffs, a class of homeless people, did not dispute that the 
rule was content-neutral or that it left open ample al-
ternative channels of communication. They also con-
ceded that the city had a significant government inter-
est in “providing a safe, pleasant environment and 
eliminating nuisance activity on the beach.”395 The 
plaintiffs only alleged that the begging restriction was 

                                                           
389 Id. As discussed below, other appellate courts have not 

decided whether a ban on panhandling is inherently a “con-
tent-based” regulation. If this were true, panhandling could not 
be directly regulated under the time, place, and manner doc-
trine. Instead, it could only be regulated within nonpublic fora, 
under the applicable tests for such fora. 

390 Id. 
391 Id.  
392 Id. at 706 (citations omitted). In contrast, in Young, al-

ternative channels of communication existed, because begging 
was prohibited only in the subway, not everywhere in the city. 
The Young court found that the regulation barring panhan-
dling in the subway survived the test for time, place, and man-
ner regulations. The regulation served an important govern-
mental interest of protecting passengers because “begging in 
the subway often amounts to nothing less than assault, creat-
ing in the passengers the apprehension of imminent dan-
ger…[and] creating the potential for a serious accident in the 
fast-moving and crowded subway environment.” Young v. N.Y. 
Transit Auth., 903 F.2d 146, 158 (2d Cir. 1990). Furthermore, 
the court found no evidence that the prohibition was aimed at a 
particular idea or message. The court concluded that a com-
plete ban was justified. 

393 21 NYCRR pt. 1050.6(b)(2) (2005) (“No person shall pan-
handle or beg upon any facility or conveyance.”); see also J. 
Schreiber, Begging Underground? The Constitutionality of 
Regulations Banning Panhandling in the New York City Sub-
way System, 27 CARDOZO L. REV. 1517 (2006). 

394 Smith v. City of Fort Lauderdale, 177 F.3d 954 (11th Cir. 
1999). 

395 Id. at 956. 

not narrowly tailored to serve those interests.396 The 
court disagreed, finding the city had the discretion to 
determine that begging at the beach harmed tourism, 
and the court refused to second-guess that judgment.397 
The court also noted that, even though the rule re-
stricted expression on the beach, begging was still al-
lowed on streets, sidewalks, and in many other places 
in the city.398 Quoting Ward v. Rock Against Racism, the 
court ruled that the restriction was not rendered un-
constitutional, simply because there were “less-speech-
restrictive” alternatives available, such as restricting 
begging to certain parts of the beach.399  

The Seventh Circuit has noted that “[c]olorable ar-
guments could be made both for and against the idea 
that the Indianapolis [aggressive panhandling] ordi-
nance is a content-neutral time, place or manner re-
striction.”400 That ordinance only applied to panhandling 
conducted at night and in certain locations, such as at 
bus stops. The court stated that because both parties 
agreed that the regulations were content-neutral,401 it 
would focus only on whether the ordinance was nar-
rowly tailored to achieve a significant governmental 
purpose and left open alternative channels of communi-
cation.402 The plaintiff conceded that the city had an 
interest in promoting public safety, but he argued that 
the ordinance was broader than necessary because it 
banned all panhandling at night.403 The court disagreed, 
finding that because the ordinance applied only to cer-
tain times and places in which citizens would tend to 
feel most insecure, the city had crafted a narrow regula-
tion that did only what was needed “to promote its le-
gitimate interest.”404 In the court’s view, the Indianapo-
lis ordinance was “a far cry from the total citywide ban 
on panhandling overturned by the court in Loper, or the 
total ban on panhandling in a five-mile area of public 
beach upheld by the court in Smith.”405 

The City of Rochester, New York, recently adopted 
an “Aggressive Panhandling Act” that was patterned 
after ordinances adopted in Atlanta, Baltimore, Cincin-
nati, New Haven, New York City, Philadelphia, Port-
land, San Francisco, Seattle, and Washington, D.C.406 

                                                           
396 Id. 
397 Id. 
398 Id. at 957. 
399 Id. (quoting 491 U.S. 781, 788-89 (1989)). 
400 Gresham v. Peterson, 225 F.3d 899, 905 (7th Cir. 2000). 
401 Id. at 906. The court noted, however, that there could be 

reasons to believe the ordinance was not content-neutral: 
“[H]ere, whether a solicitor violates the ordinance depends on 
whether he asked for cash rather than for something else… . 
Only by determining the specific content of a solicitor’s speech 
could authorities determine whether they violated the ordi-
nance, which would seem to be a content-based restriction.” Id. 
at 905. 

402 Id. at 906. 
403 Id. 
404 Id. 
405 Id. (citations omitted). 
406 People v. Barton, 861 N.E.2d 75 (N.Y. 2006).  
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Section 44-4(H) of the Rochester City Code specifies 
that “[n]o person on a sidewalk or along a roadway shall 
solicit from any occupant of a motor vehicle that is on a 
street or other public place.” Section 44-4(B) defines 
“solicit” as “the spoken, written, or printed word or such 
other acts or bodily gestures as are conducted in fur-
therance of the purposes of immediately obtaining 
money or any other thing of value.”407 In 2006, the New 
York Court of Appeals found that the ordinance was 
constitutional under the time, place, and manner test.408 
The court ruled that the ordinance was content-neutral 
because the ban applied to anybody asking motorists for 
immediate donations.409 The court next found that the 
government’s stated interests in eliminating a source of 
distractions for motorists and promoting the free and 
safe flow of traffic were significant.410 Finally, the court 
determined that the ordinance was narrowly tailored 
because it focused on specific conduct within the scope 
of the city’s policy concern.411 

Even if such panhandling ordinances are constitu-
tional time, place, and manner regulations, the gov-
ernment is not permitted to enforce them in an uncon-
stitutional manner. In a second challenge to the City of 
Rochester’s panhandling law, the ordinance was en-
forced against an individual that had not engaged in 
“aggressive” conduct; the defendant had not approached 
pedestrians or motorists, or impeded traffic, but simply 
stood on the sidewalk holding a sign.412 The court ruled 
that it would be unconstitutional to enforce the ordi-
nance against such an individual.413  

Courts have upheld ordinances banning solicitation 
from vehicles as reasonable time, place, and manner 
regulations.414 

F. The Regulation of Loitering 
The Supreme Court has held that a regulation of loi-

tering, if properly crafted, will not violate the First 
Amendment.415 It must be clear, however, that such a 
regulation does not prohibit conduct intended to convey 
a message. In rejecting a First Amendment claim 
against a Chicago loitering ordinance, the Supreme 
Court noted that the ordinance defined the term “loiter” 
as “to remain in one place with no apparent purpose.” 
Thus, it was clear that the ordinance did not apply to 
public assemblies designed to show support for or oppo-
sition to any particular point of view.  

 

                                                           
407 Id. at 81. 
408 Id. at 80. 
409 Id. at 80. 
410 Id.  
411 Id. at 81. 
412 People v. Griswold, 821 N.Y.S.2d 394, 402 (Rochester 

City Ct. 2006). 
413 Id. 
414 See ACORN v. City of Phoenix, 798 F.2d 1260 (9th Cir. 

1986). 
415 City of Chicago v. Morales, 527 U.S. 41, 52 (1999). 

 
Practice Aid—Loitering 
A transit facility regulation that is narrowly tailored 

to regulate loitering should not raise First Amendment 
issues because loitering is not a protected First 
Amendment activity. 

 
 
The Court noted, however, that the Due Process 

Clause of the Fourteenth Amendment protects “the 
freedom to loiter for innocent purposes.” The Court pro-
ceeded to rule that the ordinance violated the Due 
Process Clause prohibition on criminal laws that are so 
vague that the public cannot be certain of what conduct 
is prohibited.416 The Court observed that it would be 
extremely difficult to apply the “apparent purpose” 
standard in particular cases. 

While this holding does not apply directly to regula-
tions that are not tied to criminal penalties, transit offi-
cials should nevertheless carefully define any regula-
tions dealing with loitering to avoid any concerns about 
vagueness. For example, after the Supreme Court 
handed down its decision, the City of Chicago altered its 
definition of loitering to read: “remaining in any one 
place under circumstances that would warrant a rea-
sonable person to believe that the purpose or effect of 
that behavior is to enable a criminal street gang to es-
tablish control over identifiable areas, to intimidate 
others from entering those areas, or to conceal illegal 
activities.”417  

G. The Regulation of Musicians and Amplification 
The playing of music is protected by the First 

Amendment.418  
 
 
Practice Aid—Musicians and Amplification 
In a nonpublic forum, it seems likely that a transit 

facility could ban the playing of music, provided that it 
could show that such a ban served some legitimate pur-
pose in light of the nature of the facility, and was not 
based on the viewpoint of the performer. In addition, 
the playing of music can be subject to time, place, and 
manner restrictions in and around transit facilities. 

 
 
As with other forms of expression, the government is 

not permitted to single out a particular form of music 

                                                           
416 Id. at 56 (quoting Giaccio v. Pennsylvania, 382 U.S. 399 

(1966)). 
417 CHI., ILL., MUN. CODE § 8-4-015(d)(1) (2000). For recent 

discussion of the issue, see J. Packebusch, Gang Loitering Or-
dinances Post-Morales: Has Vagueness Been Remedied? Somer-
ville, Massachusetts Says Yes, 32 NEW ENG. J. ON CRIM. & CIV. 
CONFINEMENT 161 (2006); M. Rossi, Striking a Balance: The 
Efforts of One Massachusetts City to Draft an Effective Anti-
Loitering Law Within the Bounds of the Constitution, 39 
SUFFOLK U. L. REV. 1069 (2006).  

418 Ward v. Rock Against Racism, 491 U.S. 781, 790 (1989). 
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because of its content. The Ninth Circuit has found that 
the City of Burbank could not deny performers of “hard 
rock” access to a public forum on the basis of the city’s 
view that “hard rock” had the potential to create a “pub-
lic nuisance.”419 The court found that such a distinction 
would not survive strict scrutiny.420 

Under the time, place, and manner doctrine, how-
ever, the Supreme Court has recognized that regulating 
sound amplification in a public forum can be proper.421 
Likewise, the Second Circuit has ruled that a total ban 
on use of amplifiers by musicians in New York City 
subway platforms was a reasonable time, place, and 
manner restriction.422 The court ruled that the amplifier 
ban was content-neutral because it was aimed at reduc-
ing noise on subway platforms, not at suppressing a 
particular kind of music.423 The court also ruled that the 
ban was narrowly tailored to serve the significant gov-
ernmental interest of eliminating excessive noise.424 As 
the court put it: 

[T]he interest in eradicating excessive noise is bolstered 
by the serious public safety concerns posed by the noise to 
both the riders and employees of the subway system. In 
particular, appellants’ affidavits state that amplified mu-
sic is usually so loud that it interferes with police com-
munications, the public address system on the subway 
platforms and the work of track crews. Excessively loud 
noise, according to appellants, can drown out train whis-
tles, putting train workers at risk, and can prevent pas-
sengers from hearing routine and emergency announce-
ments.425 

The court also found that there were ample alterna-
tive channels for expression; other parts of the subway 
system were still open to amplified music.426 In a 2002 
case in which a city sought to ban the use of amplifiers, 
the First Circuit ruled that the restriction was not a 
legitimate time, place, and manner restriction because 
the city did not explain why it could not rely on a less-
restrictive alternative, such as a decibel limit.427 The 
court distinguished the Second Circuit’s opinion in 
Carew-Reid because the practical problems and admin-
istrative burdens of enforcing such a ban in a subway 
were not present in the record before it.428  

                                                           
419 Cinevision Corp. v. City of Burbank, 745 F.2d 560, 571–

72 (1984). 
420 Id. at 572–73. 
421 Ward, 491 U.S. at 792–93. 
422 Carew-Reid v. Metro. Transp. Auth., 903 F.2d 914, 919 

(2d Cir. 1990). The Second Circuit has also held that, under the 
time, place, and manner doctrine, the City of New York could 
ban the use of amplified sound on the steps, sidewalk, and 
plaza in front of City Hall. Housing Works v. Kerik, 283 F.3d 
471, 481–82 (2d Cir. 2002). 

423 Carew-Reid, 903 F.2d at 917. 
424 Id. at 917–19. 
425 Id. at 917. 
426 Id. at 919. 
427 Casey v. City of Newport, 308 F.3d 106, 115–16 (1st Cir. 

2002). 
428 Id. at 116. 

The playing of music can also be subject to permit-
ting schemes, provided that such schemes do not vest 
decision makers with unbridled discretion.429 In a 2002 
case, the Second Circuit considered whether the City of 
New York could require street musicians to obtain a 
permit before using sound amplification.430 The court 
ruled that the city’s guidelines and its policies for set-
ting maximum volume limits were constitutional.431  

H. The Regulation of Media Access 
Although the First Amendment is generally recog-

nized as protecting the newsgathering tasks of profes-
sional media organizations, the First Amendment does 
not grant the media any greater right of access to tran-
sit facilities than that which is granted to the public.  

 
 
Practice Aid—The Regulation of Media Access 
The First Amendment does not require transit offi-

cials to grant the media any greater rights of access to 
their facilities than that which is granted to the general 
public.  

 
 
As the Supreme Court explained in a 1972 case: 

It has generally been held that the First Amendment does 
not guarantee the press a constitutional right of special 
access to information not available to the public gener-
ally…. 

Despite the fact that news gathering may be hampered, 
the press is regularly excluded from grand jury proceed-
ings, our own conferences, the meetings of other official 
bodies gathered in executive session, and the meetings of 
private organizations. Newsmen have no constitutional 
right of access to the scenes of crime or disaster when the 
general public is excluded….432 

As the Court later added: 
The First and Fourteenth Amendments bar government 
from interfering in any way with a free press. The Consti-
tution does not, however, require government to accord 
the press special access to information not shared by 
members of the public generally. It is one thing to say 
that a journalist is free to seek out sources of information 

                                                           
429 Ward v. Rock Against Racism, 491 U.S. 781, 794 (1989); 

Saia v. New York, 334 U.S. 558, 560 (1948)  

(To use a loud-speaker or amplifier one has to get a permit 
from the Chief of Police. There are no standards prescribed for 
the exercise of his discretion. The statute is not narrowly drawn 
to regulate the hours or places of use of loud-speakers, or the 
volume of sound (the decibels) to which they must be adjusted.). 
430 Turley v. Police Dep’t of N.Y., 167 F.3d 757, 762 (2d Cir. 

1999).  
431 Id. at 762. The court also ruled that the city’s amplifier 

confiscation policy was constitutional. Id. at 763. See also Ber-
ger v. City of Seattle, 533 F.3d 1030 (9th Cir. 2008) (vacating 
and agreeing to hear en banc a decision that upheld the City of 
Seattle’s rules requiring street performers within a public fo-
rum to wear badges and secure permits as proper time, place, 
and manner regulations).  

432 Branzburg v. Hayes, 408 U.S. 665, 684–85 (1972). 
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not available to members of the general public, that he is 
entitled to some constitutional protection of the confiden-
tiality of such sources, and that government cannot re-
strain the publication of news emanating from such 
sources. It is quite another thing to suggest that the Con-
stitution imposes upon government the affirmative duty 
to make available to journalists sources of information 
not available to members of the public generally. That 
proposition finds no support in the words of the Constitu-
tion or in any decision of this Court.433 

Thus, transit officials should not find themselves in viola-
tion of the First Amendment for excluding members of 
the press from transit facilities, so long as such treatment 
is consistent with the treatment of the general public.  

V. KEY PRINCIPLES AND A NOTE ON THE FUTURE 

As Section IV demonstrates, in regulating expressive 
activities, transit officials have often struggled to find 
the proper balance between free speech rights and the 
governmental interests that have motivated the issu-
ance of regulations in and around transit facilities. We 
believe the cases can be reduced to two key principles: 
regulation of speech should address important govern-
ment interests as closely as possible without targeting 
particular viewpoints, and those regulations must be 
properly enforced. 

A. Regulations Should Be Tailored to Important 
(or Compelling) Governmental Interests 

This digest has discussed numerous governmental 
interests that can justify the regulation of expressive 
activity in and around transit facilities. These interests 
include, among others: 

 
1. Public safety; 
2. Raising revenue; 
3. Avoiding passenger disruption; 
4. Reducing disputes; 
5. Protecting captive audiences; and 
6. Managing aesthetics. 
 
The first of these interests—public safety—is worth 

special notice. After the events of September 11, 2001, 
courts are likely to be particularly deferential to transit 
agencies’ findings with respect to public safety. Courts 
may even find that this interest amounts to a “compel-
ling governmental interest” that would satisfy the first 
prong of the “strict scrutiny” test. It follows that the 
same interest would also justify time, place, and man-
ner regulations, as well as regulations in nonpublic 
fora.  

Nevertheless, most cases do not turn on the question 
of whether the government has a legitimate interest at 

                                                           
433 Pell v. Procunier, 417 U.S. 817, 834–35 (1974) (citations 

omitted); see also Saxbe v. Wash. Post, 417 U.S. 843, 850 
(1974); Houchins v. KQED, 438 U.S. 1, 8-11 (1978). The Court 
has, however, recognized a First Amendment right to attend a 
criminal trial. See Richmond Newspapers, Inc. v. Virginia, 448 
U.S. 555, 580 (1980). 

stake. Instead, most cases turn on what the courts refer 
to as “fit” or “tailoring”—does the regulation at issue 
actually serve the governmental interest without inhib-
iting too much unrelated expressive activity? It bears 
emphasizing that regulations that target a particular 
viewpoint will require very precise tailoring to only the 
most important of governmental interests; these regula-
tions are rarely upheld. However, regulations that out-
law general classes of content in nonpublic fora may be 
upheld, provided that they are reasonable means to 
serve governmental interests in such a setting. Transit 
officials will enhance their chances of avoiding litigation 
and surviving judicial scrutiny by analyzing their policy 
goals closely and making their regulation as specific as 
possible so that they advance those goals without un-
duly affecting other activities or interests.  

B. Regulations Should Be Properly Enforced 
Even if a transit facility has succeeded in crafting 

regulations that comply with the First Amendment on 
their face, transit officials must ensure that enforce-
ment of the rules does not create constitutional prob-
lems. This requires adherence to a few basic principles. 

First, transit officials must be consistent in their en-
forcement. As shown above, inconsistent enforcement 
could lead a court to find that a facility is a designated 
public forum. 

Second, while a proper permitting scheme should in-
clude time limits for the issuance of permits,434 transit 
officials must ensure that there are not lengthy delays 
in the issuance of permits pursuant to such regulations. 
Courts will view the failure to issue a permit on a 
timely basis as an illegal prior restraint. 

Third, transit officials must be careful not to dis-
criminate against particular viewpoints because of the 
message conveyed, or to create the appearance that 
they have done so.435 Ridley v. Massachusetts Bay 
Transportation Authority, discussed above, provides a 
clear example.436 In that case, one of the reasons the 
court found a First Amendment violation was because 
transit officials made statements suggesting that they 
had rejected an ad because of their disapproval of the 
speaker’s viewpoint. 437 Similarly, the City of Rochester’s 
panhandling law was enforced against an individual 
that did not engage in “aggressive” conduct at all.438 The 

                                                           
434 FW/PBS, Inc. v. City of Dallas, 493 U.S. 215, 227 (1990) 

(noting that a “scheme that fails to set reasonable time limits 
on the decisionmaker creates the risk of indefinitely suppress-
ing permissible speech.”). This case was overruled in part by 
City of Littleton v. Z. J. Gifts D-4, L.L.C, 541 U.S. 774, 781–
782 (U.S. 2004).  

435 See, e.g., Aids Action Comm. of Mass., Inc. v. Mass. Bay 
Transp. Auth., 42 F.3d 1 (1st Cir. 1994). 

436 Ridley v. Mass. Bay Transp. Auth., 390 F.3d 65, 88 (1st 
Cir. 2004).  

437 Id.  
438 People v. Griswold, 821 N.Y.S.2d 394, 397 (Rochester 

City Ct. 2006). 
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court ruled that it would be unconstitutional to enforce 
the ordinance against such an individual.439 

Finally, it should go without saying that officials 
should ensure that the transit facility and local authori-
ties are actually prepared to enforce the regulations as 
written. This has not always been the case.440 

C. A Note on the Future: Issues Arising from the 
Regulation of New Technologies in Transit 
Facilities 

This digest has focused on the issues that courts 
have already confronted with respect to the regulation 
of expressive activities in and around transit facilities. 
But, as always, technology does not wait for the law. 
Transit agencies have already begun to incorporate 
various new technologies into their facilities and vehi-
cles, including: 1) large video screens broadcasting cable 
and broadcast networks in terminals; 2) lenticular ad-
vertising in subway systems; 3) personal video screens 
on passengers’ seat-backs; and 4) wireless and wired 
Internet access in terminals and on transit vehicles. 
These technologies will force courts to confront a whole 
host of different (though not entirely new) questions 
related to the First Amendment.441 

A few examples will serve to illustrate the kinds of 
issues that may arise. It would be beyond the scope of 
this digest to speculate about how the courts might re-
solve these issues in particular cases—if this digest can 
say two things with any certainty about First Amend-
ment jurisprudence, they are 1) that outcomes in par-
ticular cases are highly fact-dependent, and 2) the 
courts have a range of doctrinal tools at their disposal, 
and which ones a particular court chooses to apply can 
be difficult to predict. Nevertheless, the following illus-
trations may provide food for thought. 

Perhaps the most obvious class of cases would con-
cern efforts to restrict the images or types of material 
that passengers and other users of a transit facility may 
display on the screens of laptop computers and similar 
devices. Or, to put it another way, transit authorities 
may face pressure to protect some passengers from be-
ing exposed to unwanted content introduced into the 
facility by other passengers. This could take various 
forms, including the blocking of wireless signals from 
specific sources, but broader and more intrusive regula-
tions can easily be imagined. These problems may prove 
difficult to resolve. Under current law, any regulation 
determined to be aimed at a particular point of view is 
almost certain to be invalidated, even in a nonpublic 
forum. On the other hand, the ability to introduce po-
tentially offensive video material into a public space 

                                                           
439 Id. 
440 See, e.g., D. Helling, Police Won’t Enforce Panhandling 

Law, KANSAS CITY STAR, Aug. 3, 2007. 
441 For example, the Supreme Court has already determined 

that a library does not create a public forum by providing its 
patrons with Internet access. United States v. Am. Library 
Ass’n, 539 U.S. 194, 205 (2003). We are not aware of any case 
that has extended this finding to a transit facility. 

(whether legally classified as a public forum or other-
wise) creates a novel problem. One could see courts hav-
ing a range of responses, from rejecting any controls 
aimed at content, to upholding restrictions based on 
governmental interests in protecting minors, protecting 
members of a captive audience, or preserving the ability 
to earn income. Much would depend on the precise facts 
at issue: who was the initial complainant or plaintiff; 
what was the nature of the transmission or material 
that was banned by the challenged rule; how effectively 
did the regulation serve the governmental interest 
compared to alternative methods; was the rule broad 
enough to affect other kinds of speech; did enforcement 
officials exercise discretion in deciding which transmis-
sions to block; and so on.  

Another class of cases could arise out of new forms of 
advertising. For example, traditional billboards and 
wall placards are relatively unobtrusive: they may con-
tain potentially offensive or controversial material, but 
because they are flat and attached to walls and other 
surrounding surfaces they are relatively easy to ignore. 
New forms of video-based advertising, however, may 
raise new questions: video is more eye catching and 
therefore more intrusive than still photography, and 
three-dimensional, high definition video or lenticular 
advertising confronts transit facility patrons in ways 
unlike traditional advertising. Thus transit authorities 
may face new pressures—and perhaps be able to point 
to new rationales—for regulating advertising in their 
facilities. Again, outcomes would often depend on facts.  

Regardless of the particular problems that may arise 
out of these and other technologies, we are confident 
that the core principles discussed in this digest will help 
resolve them. In any event, even as the law evolves to 
deal with new issues, the doctrines discussed through-
out the digest are the best guide we have available for 
how the courts may view future developments.  

VI. CONCLUSION 

Transit officials seeking to regulate expressive ac-
tivities in and around transit facilities should be mind-
ful of the First Amendment principles at stake. Courts 
have generally classified transit facilities as nonpublic 
fora for purposes of the First Amendment. Regulation of 
speech and expression in a nonpublic forum is appro-
priate so long as the regulation is reasonable in light of 
the purposes served by the forum, and not based upon 
the viewpoint of speakers. A forum will be considered 
nonpublic, however, only so long as transit officials en-
act and consistently enforce policies to ensure that a 
facility is not open to all speakers. If a public forum has 
been created, the direct regulation of content will be 
subject to strict scrutiny. In that event, transit officials 
may still enact content-neutral time, place, and manner 
regulations.  

The most important principle emerging from the 
cases appears to be this: transit officials must identify 
the important governmental interests served by the 
restriction at issue, and then ensure that any regula-
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tions actually and clearly serve such interests without 
affecting substantial amounts of other expressive activ-
ity at the same time. In all but the most exceptional 
cases, officials must not attempt to regulate expressive 
activity based on the viewpoint or message of the 
speaker. In addition, while permitting schemes can be 

appropriate time, place, and manner regulations, such 
schemes must be carefully crafted to ensure that they 
contain procedural protections that do not vest any offi-
cial with unbridled discretion to award or revoke a per-
mit. 
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APPENDIX A 
 

ORDINANCES AND REGULATIONS 
 
 
The following are examples of ordinances and regulations governing expressive activities in and around transit facili-

ties, or on other City or State property. While transit officials may find it useful to consult these documents, the citation 
of the ordinances and regulations herein is not intended to serve as an endorsement of their legality or constitutionality. 
Transit officials should always consult an attorney and carefully review the law before adopting any similar ordinances 
or regulations. 
 
Advertising 
 
• New York, N.Y., R.C.N.Y. tit. 34, § 4-12(j) (“Commercial advertising vehicles”).  
• New York, N.Y., Administrative Code § 16-132 (“Lease of advertising space on litter baskets”).  
• Boston, Mass., Municipal Code, § 16-12.3 (“Advertising”).  
• Boston, Mass., Municipal Code, § 22-64 (“Commercial advertising and display”). 
• Atlanta, Ga., Code of Ordinances, § 138-43(i) (“Bus shelters – commercial advertisements”). 
• Kansas City, Mo., Code of Ordinances, § 4-1 (“Placing signs or advertising material on public property”). 
• Phoenix, Az., City Code, §§ 3-1 et seq. (“Advertising”). 
• Tex. Transp. Code § 391.031 (“Unlawful Outdoor Advertising; Offense”). 
• Wisconsin Highways Code, § 84.30 (“Regulation of outdoor advertising”). 
• Washington Metropolitan Area Transit Authority (WMATA), Guidelines Governing Commercial Advertising (adopted 
Aug. 3, 1972) (amended Nov. 20, 2003) (available from WMATA upon request). 
http://www.wmata.com/about_metro/docs/Advertising_Guidelines.pdf 
• WMATA, Guidelines for Public Service Advertising (adopted Dec. 12, 1996) (amended Nov. 20, 2003) (available from 
WMATA upon request). http://www.wmata.com/about_metro/docs/PSA_Guidelines_Nov_20_2003.pdf 
• WMATA Use Regulations, § 100.9 (“Advertising on Metrobus and Metrorail Systems”).  
 
Placement of Newsracks  

 
• Seattle, Wash., Municipal Code, ch. 15.14 (“Newstands”).  
• Portland, Or., Municipal Code, ch. 17.46 (“Newsracks”).  
 
Charitable Solicitation 

 
• New York, N.Y., R.C.N.Y. tit. 56, ch.1, § 1-04(s) (“Unlawful solicitation”).  
• New York, N.Y., R.C.N.Y. tit. 68, ch.1, § 1-01–1-04 (“Granting of Licenses for Public Solicitation”).  
• New York, N.Y., Administrative Code § 21-111 (“Soliciting of contributions in public”).  
• Indianapolis, Ind., Revised Code, § 431-701 et seq. (“Solicitation in Roadways”).  
• Charlotte, N.C., Code of Ordinances, § 4-66 et seq. (“Airport Charitable Solicitation and Demonstration Control”).  
• N.Y. Executive Law, ch. 18, art. 7-A (“Solicitation and Collection of Funds for Charitable Purposes”).  
• Ohio Rev. Code Ann. § 4511.51 (“Hitchhiking—soliciting employment, business, or contributions from occupant of ve-
hicle”).  
• Tex. Transp. Code § 552.007 et seq. (“Solicitation by Pedestrians”).  
• Wis. Stat. Ann. § 440.41 et seq. (“Solicitation of Funds for Charitable Purposes”).  
 
Leafleting 

  
• Atlanta, Ga., Code of Ordinances, §§ 22-146 et seq. (“Distribution of literature and solicitation of funds”).  
• San Diego, Cal., Municipal Code, art. VII, div. 00 § 57.16 (“Handbills-Defined-Distribution Regulated”).  
http://docs.sandiego.gov/municode/MuniCodeChapter05/Ch05Art07Division00.pdf 
• Phoenix, Az., City Code, §§ 4-127 et seq. (“Conduct at City Airports Requiring a Permit”).  
• Kansas City, Mo., Code of Ordinances, §§ 4-31 et seq. (“Handbills”).  
• Hillsborough County Aviation Authority, Rules & Regulations No. R340, Tampa International Airport, § 4 (“First 
Amendment Activities”).  
http://www.tampaairport.com/airport_business/operations/rules_regulations/r340_rules_and_regulations.pdf 
• Amtrak, Regulations Governing Exercise of First Amendment Activities on Amtrak Property,  
http://www.amtrak.com/pdf/First_Amendment012406.pdf. 
• Clark County Department of Aviation, Rules and Regulations, § V,  
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http://www.hnd.aero/downloads/RR%2010_30_06_FINAL.pdf. 
• WMATA Use Regulations, § 100.10 (“Free Speech Activities”).  
 
Panhandling  

 
• Cleveland, Ohio, City Code § 605.031 (“Aggressive Solicitation”).  
• Boston, Mass., Municipal Code § 16-41 (“Prohibiting Aggressive Solicitation”).  
• Atlanta, Ga., Code of Ordinances, § 43-1(d) (“aggressive solicitation”). 
• Minneapolis, Minn., Ord. No. 2007-Or-042 (enacted June 15, 2007); Minneapolis, Minn., City Code, § 385-60 (“Aggres-
sive solicitation”).  
• San Diego, Cal., Municipal Code, art. II, div. 40 §§ 52.4001 et seq. (“Aggressive Solicita- 
tion”). http://docs.sandiego.gov/municode/MuniCodeChapter05/Ch05Art02Division40.pdf 
• Kansas City, Mo., Code of Ordinances, § 50-8.5 (“Prohibitions in certain areas”).  
• Indianapolis, Ind., Revised Code, § 407-102 (“Panhandling”).  
• Phoenix, Az., City Code, § 23-7 (“Sec. 23-7. (“Aggressive solicitation in public areas; soliciting near banks, automated 
teller machines, on public transportation vehicles, at bus stops, or between sunset and sunrise.”).  
• Charlotte, N.C., Code of Ordinances, § 15-15 (“Public solicitation and begging regulated”). San Francisco, Cal., Police 
Code, art. II, § 120-2 (“Aggressive Solicitation Ban/Substance Abuse and Mental Health Diversion Program”).  
 
Loitering  

 
• New York, N.Y., R.C.N.Y. tit. 56, ch.1, § 1-04(m) (“Loitering for illegal purposes”).  
• Atlanta, Ga., Code of Ordinances, § 22-115 (“Loitering prohibited”).  
• Minneapolis, Minn., City Code, § 385-50 (“Loitering”).  
• Indianapolis, Ind., Revised Code, § 407-103 (“Loitering, unlawful assemblies”).  
• Phoenix, Az., City Code, § 23-8 (“Loitering”).  
• Philadelphia, Penn., City Code, § 10-603 (“Loitering”).  
• Boston, Mass., Municipal Code § 16-12.2 (“Loitering”).  
• Kansas City, Mo., Code of Ordinances, § 50-161 (“Loitering”).  
• N.Y. Penal Law, ch. 40, § 240.35 (“Loitering”).  

 
Street Performance 

  
• Seattle, Wash., Seattle Center Rules, available at:  

http://www.seattlecenter.com/information/CampusRulesFinal_2007.pdf. 
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