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PREFACE 

In 19 73 and 1974 the Subcommittee on Contracting Practices of the U.S. 
National Committee on Tunneling Technology conducted an intensive study of 
practices in contracting for underground construction in the United States 
and in 7 other countries. The results of that study were set forth in a 
report, Bettezo Contzoacting fozo Undezogzoound Constzouction. 1 

One of the most important objectives of the subcommittee that conducted 
the study was to recommend actions that would minimize the adversary relation­
ship between the owner and contractor that has developed on most underground 
construction projects in the United States. The subcommittee observed in the 
course of its study that the adversary relationship had caused great losses 
of time and increases in cost. It also diverted the attention of the owner 
and contracting personnel from management of the job to management of dis­
putes. 

Among the subcommittee's recommendations to abate the widespread adver­
sary relationship was the development of a system of arbitration, for use 
throughout the United States, that would achieve prompt and equitable settle­
ment of disputes. The recommendation for establishing an arbitration system 
and panels of full-time arbitrators was discussed in the report Bettezo Con­
tzoacting fozo Undezogzoound Constzouction. The discussion, excerpted from the 
report, is attached as Appendix A. 

Following the 1973-74 study, a Task Group on Arbitration was appointed 
within the Subcommittee on Contracting Practices to study the settlement of 
disputes and to prepare recommendations for the organization and procedures 
for th·e prompt and efficient resolution of disputes arising in underground 
construction projects. 

This report discusses only the settlement of disputes. In it, the sub­
committee has emphasized the urgent need for reducing the frequency and the 
magnitude of disputes. The subcommittee has observed that the majority of 
the recommendations found in the previous report, Bettezo Contzoacting fozo 
vndezogzoound Constzouction, if implemented, will go far toward eliminating dis­
putes entirely. These recommendations are therefore not covered in this re­
port. 

The subcommittee gratefully acknowledges the contributions of many own­
ers, engineers, geologists, contractors, lawyers, and others who gave their 
views on the settlement of disputes by means of questionnaires, interviews, 
and workshop discussions in the 1973-74 study and those who discussed and 
reviewed the task group's proposals during the course of preparing this re­
port. 

lNational Research Council (1974) , Bettezo Contzoacting fozo Undezogzoound Con­
st.ruation. A report prepared by the Subcommittee on Contracting Practices 
of the U.S. National Committee on Tunneling Technology. Washington, D.C.: 
National Academy of Sciences. The report is available from the National 
Technical Information Services, Springfield, Virginia 22161, under Order No. 
PB 236 973. The price is $6. 00 for paper copy and $3. 00 for microfiche (for 
foreign orders the price is $12. 00 for paper copy and $4. 50 for microfiche). 
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OBJECTIVES 

Because serious los ses of t ime and money have resulted from the adver­
sary re lations between owners , contractors , and engineers engaged in under­
ground construction projects in the United States , the Subcommittee on Con­
tract ing Practi ces is making an effort to improve the re lationships among 
management personne l .  While doing this , the subcommittee also s eeks to 
improve the qual ity of decis ions related to the sett l ement of di sputes - and 
the speed with which they are made - through the use of speci fically quali­
fied adjudicators and s impl i fied procedures rather than through the current 
system of adjudication and procedures connected with court litigation . 

To achieve the above objectives , the subcommittee recommends the proce­
dures proposed by its Task Group on Arbitration and presented in this report . 

METHODOLOGY 

The task group reviewed methods other than court l it igation current ly 
used for the sett lement of disputes in the United States , particularly in 
the construction indus try . None o f  the methods currently available in the 
dispute- settlement process seemed suitable for settl ing underground con­
struction disputes because they do not provide for participat ion of individ­
ual s ski lled in the geotechnical issues that o ften cause underground con­
struction disputes . Therefore , the task group considered it important to 
prepare recommended procedures for sett lement of disputes and an organiza­
t ional arrangement under which such procedures could be administered effec­
t ively . 

In drafting the procedures , the task group decided that the Construction 
Industry Arbitration Rules established by the American Arbitration As socia­
tion would be a suitab l e  model on which to base a set of s imi lar procedures 
for the settlement of underground construction disputes . 

Initiated in 19 64, these rules have stood the test of time throughout the 
construction industry, and have served well in the settlement of disputes . 
Accordingly,  the president of the Ameri can Arbitration As sociat ion was invited 
to serve on the subcommittee and the task group and to assist in drafting the 
procedures that are recommended in this report . 

In its work the task group also was assisted by other members of the sub­
committee , who provided technical expert ise and l egal knowledge . Based on 
such knowledge and experience, the proposed rules have been adapted from the 
t ime- tested rul es of the construction industry to accommodate the special con­
ditions and circumstances of underground project s .  

The task group decided that for the proposed procedures to be effective , 
some organization would have to provide adminis trative services . Such ser­
vices would include arranging for competent people to serve as arbitrators , 
helping interested parties to prepare contracts with provis ions for sett l e­
ment of disputes , and providing the educational services needed to make the 
procedures known to the underground construction community . The task group 
observed that the Ameri can Arbitration Associat ion is organized to provide 

1 
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the required administrative servi ces . The Association is permanent, national 
in scope, service oriented , and nonprofit - all prerequis ites of the des ired 
type of administrative organi zation . The American Arbitration Association 
would , however , need some as sistance from professional and technical organi­
zat ions in select ing experts . 2 

In attempting to determine how the American Arbitration Association 
could obtain this as s istance in i dent i fying capable people to serve as ex­
perts , the task group considered it necessary that the Association consult 
with professional and technical organizations in the fields of mining , civil 
engineering , engineering geology , and contracting . Organi z ations in these 
fi elds include the Ameri can Institute of Mining , Metallurgical and Petroleum 
Engineers , American Society of Civil Engineers , Geological Society of America , 
Assoc iation of Engineering Geologists , and Associated General Contractors of 
Ameri ca . The task group recommends that procedures be developed to provide 
for such assistance to the Association from organizations such as those 
listed , when requested by the As sociation . 

RECOMMENDATIONS 

The procedures recommended in thi s  section should be administered by a 
permanent, nonprofit organizat ion , experienced in the handling of such 
matters and not susceptible to a charge of b ias toward any s egment of the 
underground construction community . Because the Ameri can Arbitration Associ­
ation is such an organi zat i on ,  the Task Group on Arbitration recommends that 
the Association assume this task . 

MANNER OF IMPLEMENTATION 

Assuming that the above recommendation is  acceptable , the subcommittee 
proposes that the procedures be implemented by the fol lowing steps: 

1. A panel of highly quali fied experts should be est ablished, from 
whi ch impartial advisors , mediators , and arbitrators are s elected . The panel 
roster should be established and maintained by the As sociation and should be 
composed of experts suggested or approved by profess ional and technical orga­
nizations in the fields of mining , civi l engineering ,  engineering geology and 
contract ing as such suggestions and approvals are requested by the As socia­
tion . Those selected should be experts in the fields of construction con­
tracting practices or of underground- construction technology and should have 
demonstrated characteristics of integrity and a sense of justice . If the 
nominee is not an expert in both fields of construction contract ing and under­
ground- construction technology , he should have a good working knowledge of 
the field in which he is not an expert . The experts should be used as needed, 
and should be required to commit themselves to the Association in one or the 
other of the following categori es: 

2The term "expert" is used throughout thi s report to refer to an impart i al 
advisor , mediator , mediator- arbitrator , or arbitrator . 

2 
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• Category #1 

Each expert in this category must be in a pos ition to commit 
himself to a long- term as signment whenever such an ass ignment is  
offered and accepted by him . He shall commence , conduct , and con­
c lude the matter involved, whether it be an advisory function , 
mediation of a dispute , or arbitration with or without previous 
e fforts at mediation . All of the above functions are to be per­
formed expeditiously and with consecutive hearings , except as 
des ired by al l parties involved or as determined by the expert for 
good cause .  A written decision shall be promptly i s sued . At the 
request of either or both of the parties it shall be accompanied 
by a written opinion setting forth in concise detai l the issues in 
dispute , the pertinent facts rel ating thereto , the finding or 
findings, and the reasoning in support thereof .  In cons ideration 
of such commitment the expert shal l be paid on a per diem b as is 
for actual time spent in preparing for and handl ing the matter , 
and for the time spent in preparing a written opinion or decis ion . 

• Category #2 

Each expert in thi s  category must commit himself to perform 
in the same manner as a Category #1 expert , except that such com­
mitment may be only for short- term as s i gnments . Such times are 
to be agreed on between the expert and the Association when the 
assignment is  made . When serving , however ,  an expert in this 
category shall be paid on the same basis as above indicated for 
an expert in Category #1. 

2. When the services of an expert or experts are des ired , the As socia­
t ion should provide the servi ces on the bas i s  requested , vi z . , as impartial 
advisor , mediator , mediator- arbitrator . If an arbitrator i s  specified , his 
services should be provided e ither for a final and b inding arbitration or for 
a nonbinding arb itration , as agreed on by the parties involved or as agreed 
by such parties at the t ime of request . 

3. The Association should publish a set of rules , to be called the Un­
derground Construction Dispute Settlement Rules . A prel iminary draft of these 
rules , with suggested provis ions whereby contracting part ies could avail them­
selves of the various s ettlement procedures ,  is included in thi s section . Fee 
schedules covering the services of the experts ut i l i zed and the administrative 
services to be provi ded by the As sociation should also be set forth in such 
rules . 

4. The As sociat ion should , without further compensation , suppl ement its 
administrative rol e , described above , by ensuring a clear understanding and 
successful impl ementati on of the part i es' chos en procedure . Specifically , it 
should perform the following tasks: 

• Help explain the general princip les and specific procedures 
out l ined in the Underground Construction Dispute Settl ement Rules 
to the underground construct ion community . 
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• Conduct training programs to familiari ze impartial advisors , 
mediators , and arbitrators with the duties and responsib i l ities of 
the parti cular rol e  involved . 

• Make available manuals , training fi l ms ,  and explanatory 
pub l ications concerning the technique s peculiar to the parti cul ar 
ro le involved . 

• Provide speakers at nat iona l and l ocal meet ings to expl ain 
the various procedures and to encourage their use . 

• If neces sary , test i fy concerning the operation of these 
procedures and s erve in negotiat ions with the insurance industry 
and with financial institutions . 

The Functions of the American Ar-b i tr-ation Association 

The procedures recommended by the subcommittee , adapted from the Ameri­
can Arbitration Association's Construction Industry Arbitration Rules , are 
given in the fo llowing s ection .  The funct ions of the As sociation are first 
described to demonstrate the manner in which it can adminis ter the procedures . 

With the ass istance of the As sociation ,  an emerging prob l em or existing 
c l aim or controversy may be sett l ed by vo luntary submi ssion to a dis interested 
competent person or persons having a demonstrated s ense of justice . To make 
possib le an orderly,  economical , and expeditious s ettlement in accordance with 
federal and state laws , the Association provide s  a mechanism to resolve poten­
t ial disputes and to administer appropriate procedures under various special­
i zed rules . When an agreement to use such rules is written into a construc­
tion contract , it may expedite a peaceful settlement without the neces sity of 
submitting to arb itration or going to court . 

The As sociation maintains a nat ional panel of experts in underground con­
struction practices and cons truction technol ogy who are avai l able to serve as 
arbitrators-mediators throughout the United States . By arranging for settle­
ments under the Underground Construction Dispute Sett lement Rul es , the parties 
in a dispute may obtain the service of experts familiar with underground con­
struction . 

The As sociation does not act as an expert . Its function is to administer 
a settlement procedure in accordance with the agreement of the parties and to 
maintain panels from which experts may be chosen by partie s .  Once designated , 
the expert advises , mediates , or arbitrate s  the issue s . 

RECOMMENDED PROCEDURES 

Section 1. AGREEMENT OF PARTIES --- The part ies shall deem to have made 
these rules a part of their agreement covering settlement of emerging prob lems 
or existing c l aims or controvers ies (hereinafter called " s ett l ement proce­
dures") whenever they have provided for such sett lement under the As socia­
t ion's Underground Construction Dispute Sett lement Rules .  These rules and any 
amendment thereof shall apply in the form obtaining at the time a settlement 
procedure is agreed upon . 
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Either in their original contract or by submi s s ion ,  the parties may 
agree to use any one or more of the optional sett lement procedures herein­
after des cribed . 

Section 2. NAME OF TRIBUNAL - Any expert or experts selected for a 
settlement procedure under these rules shal l  be called the Underground Con­
struction Dispute Settlement Tribunal (hereinafter "Tribunal") . 

Section 3. ADMINISTRATOR - When parties agree to implement a s ettle­
ment procedure under these rules , they thereby desi gnate the American Arbi­
tration Association (hereinafter "AAA") the admini strator of the procedure . 
The authority and duties of the administrator are prescribed in the agree­
ment of the parties and in these rules . 

Section 4. DELEGATION OF DlTI'IES - The duties of the AAA under these 
rules may be carried out through Tribunal administrators , or such other 
officers or committees as the AAA may direct . 

Section 6 .  NATIONAL PANEL OF EXPERTS AND OPTIONAL SETTLEMENT PROCE­
DURES -

A .  Experts: 

The AAA shall establish and maintain a National Pane l of Underground 
Construction Experts , in two categories as described in Paragraph 1, "Manner 
of Implementation , "  above . An expert or experts shal l be appointed from the 
national panel . A neutral expert selected unilaterally by one party is here­
inafter called the "party- appointed expert . "  The term "expert" may herein­
after be used to refer to one expert or to a Tribunal of more than one expert . 

B .  Optional Settlement Procedures: 

Impartial or Advisory Committee for Emerging Probl ems 

Exceptionally large or complicat ed projects as wel l  as thos e having 
unprecedented features are almost certain to encounter unexpected problems 
during their execut ion . These problems emerge s l owly , with the job -level 
management of both the owner and the contractor fai l ing to appreciate their 
gravity immediate l y .  By the time their ful l  imp l ications become apparent , 
both parties may have made mistakes and assumed posit ions that are di fficult 
to reconc i l e .  

It i s  fairly common practice for the owner or the engineer to engage a 
standing board o f  consultants to revi ew the technical aspects of the work 
from time to t ime . Such a board can make a s i gnificant contribution to the 
technical success of the project , but it seldom becomes involved in contrac­
tual problems . Moreover , because it is the creation only of the owner or his 
engineer , i ts advice on both technical and contractual prob lems is unders tand­
ably not as well rece ived as advi ce from a board joint ly selected by both con­
tracting parties . 

On many projects , an impartial advisor or advisory committee representing 
various disciplines could not only provide technical ass istance but could pro­
mote cooperation between the contractor and the owner/engineer in the solution 
of contractual prob l ems before they become unmanageable at job level . By 
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anti cipating problems and proposing both techni cal and contractual solutions 
before the problems become s erious , the use of such a committee could , in 
the long run, prove much less expens ive than other methods of dispute adju­
dication . 

The AAA will , i f  desired , appoint impart ial advisors from either Cate­
gory 11 or 12, as des ired by the part ies , and assist in the administration 
of the advi sory program . When the parties wish to incorporate provis ions 
for an impartial advisor or advisors in their agreement , the following 
c l ause , or a clause to like effect , should be inserted therein: 

"Any potent ial controvers ies or c l aims ari s ing tmder 
or relating to the terms and conditions of thi s  contract , 
or the breach thereof ,  shall , upon written request of ei­
ther party , be submitted to an Imparti al Advisor or Impar­
tial Advisory Committee to be appointed by the Ameri can 
Arbitration As sociation tmder the Undergrotmd Construction 
Di spute Sett lement Rules . Such appointment shall be made 
prompt ly following execution of the contract . The advi ce 
of such Advisor or Committee shall be nonbinding on the 
parties involved . "  

Mediation 

Medi ation constitutes the effort of an individual or individuals to 
assist the parties in reaching a s ettlement of a controversy or claim by di­
rect negotiations between or among themselves . A mediator parti cipates in 
the negotiations , and acts as an impartial advisor and consul tant to the var­
ious part ies involved .  He cannot impose a settlement and can only seek to 
guide the parties to direct sett l ement between or among themselves . 

Where parties wish to use mediation , the following clause ,  or a c l ause 
to like effect , should be inserted in the agreement: 

"Any controversy or claim aris ing out of or relat­
ing to this contract , or the breach thereof ,  shall be 
submitted to mediation in accordance with the Under­
Grotmd Construction Dispute Sett lement Rul es of the 
American Arbitration Association . "  

Mediation-Arbitration 

This method of resolving disputes involves the des ignation of an im­
partial expert, called a mediator- arbitrator , either in the original contract , 
through mutual agreement of all parties at the beginning of the contractual 
relation ,  or by selection by the AAA. As agreed to by tke parties or incor­
porated in the original contract , the mediator-arbitrator may be given specif­
ic powers such as the following: 

(a) In the event that the parties are tmab l e  to resolve a di spute he may 
meet at any time with anyone connected with the matter in dispute , to inves­
tigate , inspect ,  or di scover facts re levant to the controversy . 

(b) Thereafter , he may call together all interested persons or parties 
for negot iating sess ions . 
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(c) He may retain engineers, attorneys , and technical experts for the 
purpose of obtaining independent advice concerning the is sues in dispute . 

(d) He may engage in mediat ion with the parties, either separately or 
together .  

(e) He may determine that certain is sue s  are appropriate for arbitra­
tion, ho ld hearings concerning such is sues under the Underground Construc­
tion Dispute Sett lement Rules , and determine such issues and incorporate 
such determinations in an award that i s  final and binding on the parties 
involved .  

Where parties desire to us e  a mediator- arbitrator the fo llowing c l ause , 
or a clause to like effect , should be inserted in the agreement: 

"Any controversy or claim ari sing out of or relat ing 
to* this contract , or the breach thereof ,  shall be settled 
by a mediator-arbitrator in accordance with the Underground 
Construction Dispute Settlement Rules of the American Arbi­
tration As sociation . The mediator-arbitrator shal l  endeav­
or to secure settlement of the controversy or c l aim by and 
between the parties themselves , with the aid and advice of 
the mediator. In the event that the mediator-arbitrator 
deems it appropriate , or upon demand of any party to such 
controversy or claim made to the Ameri can Arbitrat ion As so­
ciation, the matter shall be settled by final and binding 
arbitrati on conducted by the mediator- arbitrator in accord­
ance with the rules hereinabove referred to , and judgment 
upon the award rendered by the arbitrator may be entered 
in any court having jurisdiction thereof . " 

Final and Binding Arbitrat ion 

Under final and b inding arbitrat ion , the award to the Tribunal will 
sett l e  all controversies or claims aris ing under or relating to the contract 
or the breach thereof , pursuant to the terms and provisions of applicab l e  
arb itration law . 

Where parties wish to use final and binding arbitrat ion , the following 
clause, or a clause to l ike effect , should be inserted in the agreement: 

*One of the subcommittee members, a lawyer ,  recommended deleting the phrase 
"or relating to" from this clause , suggesti ng that with this phrase the 
c l ause p ermits an arbitrator to bind a party to matters concerning which he 
is not bound by any clause in the contract . The members of the task group 
noted that the claus e , including the phras e "or relat ing to , "  had been used 
in the Construction Indus try Arbitration Rules established by the Ameri can 
Arbitrat ion Association and that experience in testing this clause over time 
had proven that it did not create prob l ems in extending the arbitrators' 
juri sdict ion . Therefore , the subcommittee consensus was to maintain the 
clause in the Recommended Procedures for Sett lement of Underground Construc­
tion Disputes in the same form as it has been used in the Construction In­
dus try Arbitration Rules . 
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"Any controversy or claim ari s ing out of or relating 
to* this contract, or the breach thereof ,  shal l be settled 
by arbitration in accordance with the Underground Construc­
tion Dispute Settlement Rules of the American Arbitration 
Association , and judgment upon the award rendered by the 
arbitrator (s) may be entered in any court having juri sdic­
tion thereof . "  

Nonbinding Arbitrat ion 

Under nonbinding arb itration , the award of the arbitrator does not 
legally bind the parties but may be introduced as evidence as a matter of 
right in any subsequent proceeding . 

Where parties wish to use nonbinding arbitration , the fo l l owing clause , 
or a clause to like e ffect , should be inserted in the agreement: 

"Any controversy or claim aris ing out of or relating 
to this contract , or the breach thereof ,  shal l be submitted 
to nonbinding arbitration in accordance with the Underground 
Construction Dispute Set t lement Rules of the American Arbi­
trat ion Associat ion . The award of the arbitrator shall not 
legally b ind the part ies , but may be introduced as a matter 
of right in any subsequent proceeding . "  

Section 6. OFFICE OF TRIBUNAL -- The general office of a Tribunal is 
the headquarters of the AAA, which may , however , ass i gn the administrat ion of 
a s ett l ement procedure to any of its regional offices . 

Section 'l. INITIATION UNDER A SETTLEMENT PROCEDURE PROVISION IN A CON­
TRACT -- A dispute settlement procedure under a provision in a contract pro­
viding for recourse under these rules shal l be initiated in the following 
manner: 

The initiating party shall , within the time speci fied by the contract , 
i f  any , file with the other party a not ice of intention to initiate a speci­
fied procedure (demand) , which not ice shal l contain a statement setting forth 
the nature of the di spute , the amount involved , i f  any , and the remedy sought . 
The initiating party shall file two copies of said noti ce with any regional 
office of the AAA, together with two copies of the dispute sett lement provi­
s ions of the contract and the appropriate fi l ing fee as provi ded in Section 47 
hereunder . 

The AAA shall give notice of such fi l ing to the other party . If desired, 
the party upon whom the demand is made may fi le an answering statement in du­
plicate with the AAA within 10 days after notice from the AAA, in which event 
a copy shall be simultaneous ly sent to the other party . If a monetary claim 
is made in the answer , the appropriate administrat ive fee provided in the fee 
s chedule shall be forwarded to the AAA with the answer . If no answer is filed 
within the stated time, it will be treated as a denial of the claim . Fai lure 
to fi l e  an answer shall not delay the proceeding . 

*Ibid 
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Section B. CHANGE OF CLAIM -- After filing of the claim , if either 
party des ires to make any new or different claim, such claim shal l be made 
in wri ting and filed with the AAA, and a copy thereof shall be mailed to 
the other party who shall have a period of 10 days from the date of such 
mailing with in whi ch to file an answer with the AAA . However , after the 
expert is appointed , no new or different claim may be submitted , except 
with his consent . 

Section 9. INITIATION UNDER A SUBMISSION -- Parties to any existing 
dispute may commence a settlement proceeding under these rules by fi l ing at 
any regional office two copies of a wri tten agreement under these rul es (sub­
mis s ion), si gned by the part ies . The written agreement shal l contain a 
statement o f  the matter in dispute , the amount of money invo lved , i f  any , 
and the remedy sought , together with the appropriate fi l ing fee as provided 
in the fee s chedul e .  

Section 10. FIXING OF LOCALE -- The parties may mutually agree on the 
locale where the proceeding shal l be conducted . If any party requests a 
speci fi c  locale and the other party fi l e s  no objection thereto within 10 days 
after notice of the request is mailed to such party , the local e shall be the 
one request ed . If a party objects to the loca l e  requested by the other party , 
the AAA shall have power to determine the locale , and its decis ion shall be 
final and binding . 

Sect ion 1 1. QUALIFICATIONS OF EXPERT -- No person appointed as a neutral 
shall s erve if he has any financial or personal interest in the result of the 
proceeding, unless the parties , in writ ing , waive such disqualification . 

Section 12. APPOINTMENT FROM PANEL -- If the parties have not appointed 
an expert and have not provided any other method of appointment , the expert 
shall be appointed in the following manner: Immediately after the fi ling of 
the demand or submiss ion , the AAA shall submit s imultaneously to each party 
to the dispute an identical list of names of persons chosen from the panel . 
Each party to the dispute sha l l  have 10 days from the mai l ing date in whi ch 
to cross off any names to which he objects, number the remaining names indi­
cat ing the order of preference, and return the list to the AAA. If a party 
does not return the l ist within the t ime specified , a l l  persons named therein 
shall be deemed acceptable . From among the persons who have been approved on 
both lists , and in accordance with the designated order of mutual preference , 
the AAA shall invite the acceptance o f  an expert to serve . If the parties 
fai l to agree on any of the persons name d ,  or if acceptab le experts are un­
able to act , or if for any other reason the appointment cannot be made from 
the submitted l is ts , the AAA sha l l  have the power to make the appointment 
from other members of the pane l without the submiss ion of any additional 
lists . 

Section 13. DIRECT APPOINTMENT BY PARTIES -- If the agreement of the 
parties names an expert or speci fies a method of appointing an expert , that 
des ignat ion or method shal l be fo l lowed . The notice of appointment , with 
name and address of such expert , shal l be fi l ed with the AAA by the appointing 
party . Upon the request of any such appointing party , the AAA shal l submit a 
list of members from the panel from which the party may , i f  he de s ires , make 
the appointment . 
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If the agreement specifies a period of time within which an expert shall 
be appointed , and any party fails to make such appointment within the period , 
the AAA shal l make the appointment . 

If no period of t ime is specified in the agreement , the AAA shall notify 
the parties to make the appointment , and if within 10 days after mailing of 
such notice such expert has not been so appointed , the AAA shal l make the 
appointment . 

Section 14. APPOINTMENT OF EXPERT BY PARTY-APPOINTED EXPERTS - If the 
parties have appointed their party-appointed experts , or if either or both 
of them have been appointed as provided in Section 13 and have authori zed 
such experts to appoint an expert within a speci fied time , and no appointment 
is made within such time or any agreed extension thereof ,  the AAA shall ap­
point the expert who shal l act as chairman . 

If no period of t ime is speci fi ed for appointment of the third expert 
and the party- appointed expert s do not make the appointment within 10 days 
from the date of the appointment of the last party- appointed expert , the AAA 
shall appoint the expert who shall act as chairman . 

If the parties have agreed that their party- appointed expert shall ap­
point the expert from the panel , the AAA shall furnish to the party-appointed 
experts, in the manner prescribed in Section 12, a list selected from the 
pane l , and the appointment of the expert shall be made as prescribed in such 
section . 

Section 16. NATIONALITY OF ARBITRATOR IN INTERNATIONAL ARBITRATION -
If one of the parties is  a nat ional or resident of a country other than the 
United States, the expert shal l ,  upon request of either part y ,  be appointed 
from among the nationals of a country other than that of any pf the part ies . 

Section 1 6. NUMBER OF EXPERTS - If the dispute settlement agreement 
does not spec i fy, or the parties are unable to agree upon the number of 
experts , the proceeding concerning the di spute shall be conducted by three 
experts , unless the AAA, in its discretion , directs that a s ingle expert or 
a greater number of experts be appointed . 

Section 1?. NOTICE TO EXPERT OF HIS APPOINTMENT - Notice of the ap­
pointment of the expert, whether mutual ly appointed by the part i es or by the 
AAA, shall be mailed to the expert by the AAA , together with a copy of these 
rules , and the signed acceptance of the expert shall be filed prior to the 
commencement of the proceeding . 

Section 18. DISCLOSURE AND CHALLENGE PROCEDURE - A person appointed 
as a neutral expert shall disclose any c ircumstances likely to create a pre­
sumption of b ias, or which might disquali fy him as a neutral expert , including 
any past or present relationship with the parties or their counsel . Upon re­
ceipt of such informati on from any source , the AAA shal l immediately communi­
cate it to the part ies . If a party chal l enges a neutral expert, he shall be 
replaced , unless the AAA determines that the circumstances do not disquali fy 
the expert from serving as a neutral . 
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Seation 19. VACANCIES - I f  any expert should res ign ,  die, withdraw , 
refuse, be disquali fied , or be unable to perform the duties of his offi ce , 
the AAA shall, on proof satis factory to it , declare the office vacant . Va­
cancies shall be fill ed in accordance with the applicable provi s ions of 
these rules and the proceeding shall be recommenced unless the parties shall 
agree otherwi se . 

Sea tion 20. TIME AND PLACE - The expert shall  fix the time and place 
for each meeting he conducts .  The AAA shall mai l to each party notice there­
of at least 5 days in advance , unless the parties by mutual agreement waive 
such notice or modifY the terms thereof . 

Sea tion 21. REPRESENTAT ION BY COUNSEL - Any party may be represented 
by counsel . A party intending to be so represented shall noti fy the other 
party and the AAA of the name and address of counsel at l east 3 days prior 
to the date set for meeting at which counse l  is first to appear . When a 
proceeding i s  initiat ed by counsel , or where an attorney repl ies for the 
other party , such notice is deemed to have been given . 

Seation 22. STENOGRAPHIC RECORD - The AAA shall make the necessary 
arrangements for taking a stenographi c  record whenever such record is re­
quested by a party . The requesting party or parties shall pay the cost of 
such record as provided in Section 49 . 

Seation 23. INTERPRETER - The AAA shall make the necessary arrange­
ments for the servi ces of an interpreter upon the request of one or both 
parties, who shall assume the cost of such servi ce . 

Sea tion 24. ATTENDANCE AT HEARINGS - Persons having a direct interest 
in an arbitration matter are entitl ed to attend hearings . The expert shall 
otherwise have the power to require the retirement of any witness or wit­
nesses during the testimony o f  other witnesses . I t  shall be di scretionary 
with the expert to determine the propriety of the attendance o f  any other 
persons . 

Sea tion 25. ADJOURNMENTS - The expert may take adjournments upon the 
request of a party or upon his own initiative and shall take such adjourn­
ment when all of the parties agree thereto . 

Sea tion 26. OATHS - Before proceeding with the first hearing, if the 
procedure is an arbitration , or with the examination of the file , each expert 
may take an oath of o ffi ce , and if required by law ,  shall do so . The expert 
may , at his discretion , require witnesses to testifY under oath administered 
by any duly qualified person or , i f  required by l aw or demanded by either 
party , shall do so . 

Seation 2 7. MAJORI TY  DECISION - Whenever there is more than one expert , 
all deci s ions of the experts must be by at l east a majority . The award must 

also be made by at least a majority unless the concurrence of al l is expressly 
required by the agreement or by law . 

Seation 28. ORDER OF PROCEEDINGS - An arbitration hearing shall be 
opened by the filing of the oath of the arbitrator , where required , and by 
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the recording of the place , time , and date of the hearing , the presence of 

the arbitrator and parties , and counsel , i f  any , and by the receipt by the 
arbitrator of the statement of the c l aim and answer , if any. 

The arbitrator may , at the beginning of the hearing , ask for statements 
c l arifying the i ssues invo lved . 

The complaining party shal l then present his c l aim and proofs and his 
witnesses, who shal l submit to questions or other examination. The defend­
ing party shal l then present his defense and proofs and his witness es, who 
shal l submit to questions or other examinat ion. The arbitrator may, at his 
discretion , vary thi s procedure , but he shal l afford ful l and equal oppor­
tunity to the parties for the presentation of any material or relevant proofs . 

Exhibits , when offered by either party , may be received in evidence by 
the arbitrator . 

The names and addresses of al l witnesses and exhibits in order received 
shal l be made a part of the record . 

Section 29. ARBI TRAT ION IN THE ABSENCE OF A PARTY -- Unless the l aw 
provides to the contrary , an arbitration may proceed in the abs ence of any 
party , who , after due notice, fai l s  to be present or fai l s  to obtain an ad­
journment. An award sha l l  not be made solely on the default of a party. The 
arbitrator shall require the party who is present to submit such evidence as 
he may require for the making of an award. 

Section 30. ARBI TRATION PROCEEDING EVI DENCE -- The parties may offer 
such evidence as they desire and shal l produce such additional evidence as 
the arbitrator may deem necessary to an understanding and determinat ion of 
the dispute . When the arbitrator is authori zed by law to subpoena witnesses 
or documents ,  he may do so upon his own initiative or upon the request of any 
party. The arbitrator shall be the judge of the admdssibil ity of the evi­
dence offered and conformity to l egal rules of evidence shal l not be necessary. 
Al l evidence shall be taken in the presence of al l of the arb itrators and al l 
of the parties , except where any of the parties is  absent in default or has 
waived his right to be present. 

Section 3 1. EVIDENCE BY AFF I DAVIT AND F I LING OF DOCUMENTS -- An arbi­
trator may receive and consider the evidence of witnesses by affidavit, but 
shal l give it only such weight as he deems it is entit led to after considera­
tion of any objections made to its admiss ion. 

Al l documents not fi led with the arbitrator at the hearing , but arranged 
for at the hearing or subsequently by agreement of the parties, shal l be fi l ed 
with the AAA for transmis sion to the arb itrator. Al l parties shal l be af­
forded an opportunity to examine such documents. 

Section 32. INSPECTI ON OR INVESTIGATION -- Whenever an arbitrator deems 
it necessary to make an inspection or investigation in connection with the 
arbitration , he shal l direct the AAA to advise the parties of his intention. 
The arbitrator shal l set the time , and the AAA shal l notify the parties 
thereof .  Any party who so desires may be present at such inspection or 
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investigation. In the event that one or both parties are not present at the 
inspection or investi gat ion , the arb itrator shal l make a verbal or written 
report to the parties and afford them an opportunity to comment. 

Section 33. CONSERVAT ION OF PROPERTY -- An arb itrator may issue such 
orders as may be deemed necessary to safeguard the property whi ch is the 
subject matter of the arbitration without prejudice to the rights of the 
parties or to the final determination of the dispute . 

Section 34. CLOS ING OF HEARINGS -- An arbitrator shal l specifical ly 
inquire o f  the parti es whether they have any further proofs to offer or 
witnesses to be heard. Upon receiving negative repl ies , the arbitrator 
shal l declare the hearings closed ,  and a minute thereof shal l be recorded. 
I f briefs are to be fi led , the hearings sha l l  be decl ared closed as of the 
final date set by the arb itrator for the receipt of briefs . I f  documents 
are to be fi led as provided for in Sect ion 31, and the date set for their 
receipt is l ater than that set for the receipt of briefs , the later date 
shal l be the date o f  clos ing the hearing . The time l imit within which the 
arbitrator is required to make his award shal l commence to run, in the ab­
sence of other agreements by the part ies , upon the clos ing o f  the hearings . 

Section 36. REOPEN ING OF HEARINGS -- Arbitration hearings may be re­
opened by the arbitrator on his own motion , or upon appl ication of a party 
at any time before the award is made . I f  the reopening of the hearing woul d 
prevent the making of the award within the specific time agreed upon by the 
parties in the contract out of whi ch the controversy has arisen , the matter 
may not be reopened unless the parties agree upon the extens ion of such time 
l imit . When no specific date is  fixed in the contract , the arbitrator may 
reopen the hearings , and the arbitrator shal l·have 30 days from the closing 
of the reopened hearings within which to make an award . 

Section 36. WAIVER OF ORAL ARB I TRATION HEARING -- The parties may pro­
vide , by written agreement , for the waiver of an oral arbitration hearing . 
I f  the parties are unable to agree on the procedure , the AAA shal l specify a 
fair and equitabl e procedure . 

Section 37. WAIVER OF RULES -- Any party who proceeds with an arbitra­
t ion after knowl edge that any provision or requirement of these rul es has not 
been compl ied with and who fai l s  to s tate his objection thereto in writing , 
shal l be deemed to have waived his right to object .  

Section 38. EXTENS IONS OF TIME -- The part ies may modify any period of 
time by mutual agreement . The AAA for good cause may extend any period of 
t ime established by these rules , except the t ime for making the award . The 
AAA shal l notify the parties of any such ext ens ion of time and its reason 
therefor . 

Section 39. COMMUNICATION WITH ARBITRATOR AND SERVING OF NOTICES -­

There shal l be no communicat ion between the parties and an arbitrator other 
than at oral hearings . Any other oral or written communications from the 
parties to the arbitrator shal l be directed to the AAA for transmittal to 
the arbitrator . 
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Each party to an agreement that provides for a s ett lement procedure 
under these rul es shal l be deemed to have agreed that any papers , notices , 
or process necessary or proper for the initiat ion or continuation of the 
procedure , and for any court action in connect ion therewith or for the 
entry of judgment , if provided for in such procedure , on any award made 
thereunder ,  may be served on such party by mai l addressed to such party or 
hi s attorney at his l ast known address or by personal service , within or 
without the state wherein the proceeding is  to be held (whether such party 
be within or without the United States) , provided that reasonable oppor­
tunity to be heard with regard thereto has been granted such party. 

Section 40. TIME OF AWARD - Award shal l be made prompt ly by the ex­
pert and , unless otherwise agreed by the partie s ,  or specified by l aw ,  not 
l ater than 30 days from the date of closing the proceeding . 

Section 41. FORM OF AWARD - The award shal l be in writing and shal l 
be signed either by the sole expert or by at least a majority i f  there be 
more than one . It  shal l be executed in the manner required by law .  

Section 42. SCOPE OF AWARD - Th e  expert may grant any remedy or 
re l ie f  which he deems just and equitab l e  and within the terms of the agree­
ment of the parties . The expert , in his award , shal l assess fees and ex­
penses as provided in Sections 47 and 49 , equal ly or in favor of any party , 
and in the event any administrative fees or expenses are due the AAA, in 
favor of the AAA . 

Section 43. AWARD UPON SETTLEMENT - I f  the parties settle their dis­
pute during the course of proceeding , the expert , upon their request , may 
s et forth the t erms of the agreed sett l ement in an award . 

Section 44. DEL IVERY AND AWARD TO PARTIES - Parties shal l accept as 
l egal de l ivery of the award the p l acing of the award or a true copy thereof 
in the mai l by the AAA , addressed to such party at his last known addres s  
o r  to h i s  attorney , or personal s ervi ce of the award , o r  the fi l ing of the 
award in any manner which may be prescribed by l aw. 

Section 4S. RELEASE OF DOCUMENTS FOR JUDIC IAL PROCEEDINGS - The AAA 
shal l� .upon written request of a party , furnish to such party , at his ex­
pense. , ceTti fied facs imi les of any papers in the AAA 1 s possess ion that may 
be required in judicial proceedings relating to the proceeding . 

Section 46. APPLICAT IONS TO COURT - No judicial proceedings by a party 
re l at ing to the subject matter of the proceeding shal l be deemed a waiver of 
the party's right to a proceeding under these laws. 

The AAA is not a necessary party in judicial proceedings re lating to a 
proceeding under thes e  rules. 

Parties to these rul es shal l be deemed to have consented that judgment 
upon the award rendered by the arbitrator (s) under a final and binding arbi­
tration proceeding may be entered in any federal or state court having juris­
diction thereof .  
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Section 4?. ADMIN ISTRATIVE FEES -- As a nonprofit organization, the 
AAA shal l prescribe an administrative fee schedule and a refund schedule 
to compensate it for the cost of providing administrat ive services. The 
schedule in effect at the time of fi l ing or the time of refund shal l be 
app l i cab le. 

The administrative fees shal l be advanced by the initiat ing party or 
parties in accordance with the administrative fee schedul e, subject to final 
apport ionment by the expert in his award . 

When a matter i s  withdrawn or sett led , the refund shal l be made in ac­
cordance with the refund s chedule .  

The AAA, in the event of extreme hardship on the part of any party , may 
defer or reduce the administrative fee . 

Section 48. FEE WHEN ORAL HEARINGS ARE WAIVED -- Where al l oral hear­
ings are waived under Section 36, the administrative fee schedul e shal l apply. 

Section 49. EXPENSES -- The expenses of witnesses for either side shal l 
be paid by the party producing such witnesses. 

The cost of the stenographic record , if any is made , and al l transcripts 
thereof ,  shal l be prorated equal ly between the parties ordering copies unl ess 
they shal l otherwise agree and shal l be paid for by the respon s ib l e  parties 
directly to the reporting agency . 

Al l other expenses of the proceeding , including required travel ing and 
other expenses of the expert and of AAA representatives , and the expenses of 
any witness or the cost o f  any proofs produced at the direct request of the 
expert , shal l be borne equal ly by the parties , unless they agree otherwise, 
or unless the expert in his award assesses such expenses or any part thereof 
against any specified party or parties . 

Section 50. EXPERT'S FEE -- Each expert shal l ,  regardless of the type 
of s ettl ement procedure upon whi ch engaged , be paid $ for each day o f  
service . Partial days of service shal l be paid for pPO �ta. 

Section 51. DEPOSITS -- The AAA may require the parties to deposit in 
advance such sums of money as it deems necessary to defray the expense of the 
proceeding , including the expert's fee , and shal l render an accounting to the 
parties and return any unexpended bal ance . 

Section 52. INTERPRETATION AND APPLICAT I ON OF RULES -- The expert shal l 
interpret and app ly these rules insofar as they relate to his powers and 
dut ies . When there is more than one expert and a difference arises among 
them concerning the meaning or app l i cation of any such rules it shal l be de­
cided by a majority vote . I f  that is unobtainable ,  either an expert or a 
party may refer the question to the AAA for final decision . Al l other rul es 
shal l be interpreted and appl ied by the AAA. 
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ADMINISTRATIVE FEE SCHEDULE 

Administrative fee schedul es may be estab l i shed by the AAA for arbi­
tration cases and for advisory and mediation services , based on the AAA 
experience in administering s imi l ar s ervices in other fields , in formats 
as fo l l ows: 

Arbitration Cases 

A fi l ing fee o f  $100 wi l l  be paid at the time the proceeding is  initi­
ated . 

The bal ance of the administrative fee of the AAA is bas ed on the amount 
of each cl aim as disclosed when the claim is  fi led ,  and is due and payab l e  
prior to th e  notice of appo intment of the neutral expert o r  experts . 

In those controvers ies and cl aims that are not for a monetary amount , 
an appropriate administrat ive fee wi l l  be fixed by the AAA , payab le prior 
to such noti ce of appointment . 

Amount of C l aim 

Up to $10,000 
$10,000 to $25,000 
$25,000 to $100,000 
$100,000 to $200,000 
$200,000 to $1,000,000 
$1,000,000 to $5,000,000 
$5,000,000 to $10,000,000 

Fee 

3% (minimum $100.00) 
$300, plus 2% of excess over $10,000 
$600, plus 1% of excess over $25,000 
$1,350, plus 1/2% of exces s  over $100,000 
$1,850, plus 1/5% of excess over $200,000 
$3,450, plus 1/10% of excess over $1,000,000 
$7,450, plus 1/20% o f  exces s  over $5,000,000 

Where the controversy or cl aim exceeds $10,000,000, an appropriate fee 
wi l l  be fixed by the AAA . 

I f  more than two parties are represented in the proceeding , an addition­
al 10 percent of the administrative fee wil l be due for each additional rep­
resented party. 

Other Service Charges 

A party causing an adjournment of any s chedul ed hearing shal l pay a 
$50 fee. 

Each party shal l pay a fee of $25 for each second and subsequent hear­
ing which is either clerked by the AAA or held in a hearing room provided 
by the AAA . 

Refund Schedul e  

I f  the AAA is notified that a dispute has been sett led or withdrawn 
before it mai l s  a not ice of appointment to a neutral expert or experts , al l 
o f  the fee in excess of $100 wi l l  be refunded . 
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If the AAA is notified that a dispute is sett l ed or withdrawn there­
after but at leas t 48 hours before the date and time set for the firs t 
meeting or hearin g ,  one-hal f of the fee in excess of $100 wi l l  be refunde d .  

Advisory E�ert and Mediation Services 

An administrative fee of $ per ca lendar year wil l be charged by 
the AAA for support of services performed by one or more impartial advisory 
experts or mediators appointed by the AAA . The fee for a part ial cal endar 
year wi l l  be assessed on a pro rata bas i s .  The AAA wi l l ,  in addition to 
making appointments , provide meeting rooms and cl erical assis tance , to the 
extent that they are reasonably avai l able , for the duration of such services. 
Such charge wi l l  be in addition to any fee charged with respect to adminis­
trative services performed by the AAA in connection with an arbitration case. 
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APPENDIX A 

ExcERPT 

BEITER CONTRACTING FOR UNDERGROUND CONSTRUCTI ON *  

ARBITRATION 

One o f  the mos t  important obj ectives o f  thi s study is to mn1m ze the 
adversary re l ationship between owner and contractor that is causing so much 
loss o f  time , particul arly o f  top management personnel , and increas ing the 
cost of projects . Al l  entities invo lved know that too much t ime and money 
is spent in disput ation and litigation . Al l shoul d accept a share of the 
respons ibi lity for the situation that exi s ts today . Owners are not spending 
sufficient money or providing sufficient t ime for the procurement of adequate 
subsurface in formation ; engineeTs are making insufficient use of the infoTma­
tion received.  Comp l ete in formation covering subsurface dat a ,  interpretative 
opinions , and the e ffect o f  geo lo gical invest igations on desi gn  are not being 
provided to prospective contractors . SubsuTface information , when provided , 
is o ften accompanied by exculpatory l an guage , even in cases where rel ie f  
under a chan ged-condit ions cl ause i s  promised.  Owners and theiT engineers 
are not giving objective consideTation to claims received concerning changed 
condi tions OT inadequacy OT erroTs in des i gn . Contractors are prosecuting 
cl aims that faT exceed the amount o f  their actual additional cost s , particu­
laTly when they have a losing job OT have at l east contTibuted to the pTobl ems 
compl ained of, and l awyeTs often engage. in de laying t actics , with consequent 
loss and expense to both sides . 

Although eveTYone agrees that prob lems shoul d be resolved at the l owest 
level in the entities invo l ved , and al though everyone real i zes the great ex­
pense 'involved in the event that this does not happen , peTSonal ities intrude , 
with the resul t  that s ome mat teTs develop into lengthy, costly di sputes and 
court l itigation . The extent o f  contribution to the situation that exists 
in the United States today is not important - what is  important is that there 
is  too much o f  an adveTs ary re l at ionship , and steps mus t  be t aken to minimi ze 
it . 

As an alternat ive to court liti gation , it i s  cons idered t hat a s i gn i fi­
cant reduction in the cost and time expended in disputes and l iti gation can 
be achieved by the use o f  b inding aTbitration before an arbitratoT or panel 
o f  qual i fied persons fami l iaT wit h  construction practices and costs in the 
industry ,  and who would be empowered to devel op an impToved arbitration prac­
tice . Courts , with ceTtain exceptions , have exhibited l imited experience in 
the handl ing o f  constTUCtion l it i gation , and theiT decision s, b ased on con­
fl icting testimony or evidence concerning construction pTactices and pToblems , 
are often unsatis factoTY to both owneT and contTactor. 

*National Research Counci l ( 19 74) , Be tteza Contzoacting foza Undsr>gl'Ound Con­
s t.ruction. A report prepared by the Subcommittee on Contracting Practices 
o f  the U . S .  National Committee on Tunne l ing Technology . Washington , D . C . : 
National Academy of Sciences . Excerpt from the section "Recommendations to 
Improve United States Contracting Practices , "  pages 44- 45. 
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The difficulty that arises with arbit ration proceedings as they are now 
conducted i s  that controversy over construction matters usual l y  requires an 
extended t ime for submiss ion of the eviden ce required. The best -qual i fied 
and knowledgeable arbitrators are too busy to give extensive and continuous 
time to the required hearings ; consequent l y ,  those arbitrators who are abl e  
to sit for extended periods too o ften are less experienced.  Even when quali­
fied arbitrators are obtained ,  they cannot sit continuously through the hear­
ings , because they cannot absent themselves from their businesses or profes­
sions for too long . Accordingly,  hearings are he l d  on one or two days in a 
week , then postponed for a week , a month , or even more . Hearings are there­
fore held sporadical l y ,  extending over a period of a year or longer ; when 
hearings are resumed, it is necessary to review the facts and prob lems to 
understand the evi dence about to be presented . In sum, a construction arbi­
tration proceeding , as now conducted , i s  t ime- consuming and cost l y ,  parti cu­
l arly in an involved controversy . 

I t  is suggested that arbitration pro ceedings are preferab le to court 
l it i gation . Such proceedings woul d be improved by an organization of compe­
tent , adequatel y pai d ,  ful l - time arbitrators , appointed to serve for a term 
of several years , who coul d sit on consecutive days during the entire course 
o f  a hearing . Their special ized knowledge woul d unquestionably be re fl e cted 
in quicker and better decisions . 

Funding for such an organization and selection of the membership coul d 
be arranged between contractor associat ions and owner organizat ions interested. 
One suggest ion is that a smal l percentage of the contract price mi ght be paid 
into the fun d .  Another suggestion mi ght be that mass - trans it authorities , 
for example , coul d join together in the creation o f  such a fund . Provi sions 
requiring reference to the special group of ful l - time arbitrators would then 
be incorporated into their contracts .  However , to promote resolution of 
disputes by negoti at ion directly between the parties involved , and thereby 
obviate resort even to arbitration , the parties shoul d be required to pay 
into any such fund an arbitration fee on a s l iding s cale based on t he amounts 
involved ,  in a manner simi l ar to that at present employed by the American 
Arbitration Associat ion . I rre spective of the manner in whi ch such a fund 
were created , th e cost woul d be far less than the current cost o f  l iti gation 
in courts or extended arbitration proceedings as now conducted . 

Nonbinding arbitrat ion , preferably conducted by special l y  qual i fied and 
long-term employed arbitrators as we have recommended ,  but , in any event , 
provided for in the contract , is another method th at should be given consid­
eration . Thi s pro cedure has been adopted in Europe with a provision that , 
al though the determinations o f  such arbitrators are not binding , they are 
agreed to be admissib le in any subsequent proceedings between the parties 
invo lved .  Th e  European experience is that both parties to such an arbitration 
put thei r best foot forward in presenting their cases , and although the find­
ings and conclus ions are not binding ,  they usual l y  accept them because they 
are admi s s ib l e  in any future court pro ceedings . Further , and this is no smal l 
consideration to the European construction community , an owner who refuses to 
accept an arbitration determinat ion acquires the reputation of being arbitrary 
and unreasonabl e ,  and a contractor who so refuses and takes the matter to a 
court becomes branded as a hardhead . 
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